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.NEW TECHNOLOGIES, NEW PUNISHMENTS, AND NEW THOUGHTS ABOUT
PUNISHMENT

Vincent Luizzi
Southwest Texas State University

One of the newest correcrional devices which recenr technelogy has made available is the
electronic survetllance of offenders. In the licerature on this device i3 a lively discussion of its
nature, use, and justificacion. Participanes in the debate appezl in a haphazard fashion to a2
variety of ethical theories and theories of punishment as they struggle to evaluate the new
practice. Their adherence to no well thought out theery of punishment mitrots most public
_debates on most matcers about the correction of offenders. I rake the opportunity today in
Bologna ac this 17ch IVR Warld Congress, which is dedicated ro "Challenges to Law at the
End of the 20th Century,” to forge ahead with some new thinking about punishment: This
thinking provides aot only a framework for evaluating electrenic surveillance but also one
for thinking about punishment as parc of a lacger theary about self and sociery; the theory
which | offer ultimately has us thick more in verms of offender 10 do good rather than do
bad to the offender. y '

Ler us begin to acquaint oursclves with the woidd of electronic surveillance by
considering first some basic facts about it and its use and then by considering what we
pritnarily find in the discussions of it -- the pros and cons. Electronic moniroring entails the
participant’s wearing an ankle braceler or anklet. A menitoring receiver is connceted to the
participant’s home telephone. The anklet sends a radio frégquency signal to the recciver
which is connected to a monitoring computer of the host. If the participant goes beyond an
accepted range {150-200 feet) of the detention base, the signal is brolken and a computer
sends a repore of violation to the participant's probation officer. Further, partticipants arc
telephoned and asked to connect a verification device to their anklets to demonstrate their
presence at home. Another type of electrenic surveillance involves no ankler but does involve
the participant's being called on the tefephone randomly by computer; participants idenrify
their presence at home by their voices being checked against a voice template which is stored
in a computer. ¥

The practice is about a decade old with the first program which endured begingiag in
1984 in Palm Beach County Florida. Some people ralk about clectronic monitoring as 2 new
alternative 1o the tradicional alrernatives to incarceration or fines, probation, and suspended
senrences. Some people see the use of electronic monitoting as a part of probation in thar the
use fs one of a set of conditions or terms af 2 probadon contract. Ocher researchess depicr it
as sitaply a variation of an established pracrice of dewining someone at home - house arrest
-- with the usc of electronic surveillance amounting to a "rechnological exténsion” of house
arrest. Whar is differenc with this variation, some analysts bring our, is the purpose of the
house arrest. Previously it was conceived a5 2 mechanism for rehabilisating offenders and
weaving them into the community fabric whereas the focus now seems to be on surveillance
and control of the offender in response to such faccors as rising prison costs and public
intolerance of crime. Some commenrators affirm that electronic monitoring allows us
reasonably to meet both the goal of protecting the community and of rehabilicating the
offender while others have no problem in secing clectronic monitoring's allowing us to
promote retributive and rehabilitative ends or allowing us to protect as we ehabilicate.
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. In 1988 a repott of the National Instiute of Justice of the U.5. Department of Justice
showed 20 states monitoring electronically about 5000 offendérs on any givea day. One
joutnal article repotted that the number of people in the U.S. and Puerto Rico under this
form of surveillance was G490 by February 1989. Another article reported thar 21 stares were
monitoring 826 offenders in 1987 and by 1988 33 states were monitoring 2277. One report
identified the people under surveillance as misdemeanants and felons who otherwise would
be imprisened while theThother report identified these people as people committing minor
property offenses and people offending traffic laws and laws against drunk driving with
juveniles and adults pasticipating. Participants pay surveiliance fees of $30-50 per month.
According to one’ commentator, we see fees increasing as the cost of monitoring is
decreasing,.

Just ¢he ritles aof some of the aricles in the literature on electronic monitoring give us a
clue to the range of issues which the practice has given rise ro: “High-Tech Moniroring: Are
We Losing the Human Elemenc? “What about House Arfese?” "Houge Arrese: A Viable
Altecnative to the Current Prison System" "Electronic Home Detention: New Sentencing
Alternaave Demands Uniform Standards” "Prisaner in My Own Home: The Polidcs and
Practice of Electronic Monitoring” "Electronic Maonitoring: Another Faral Remedy?” Lec us
ger a deeper sense of these 1ssues and controversics by wening to the advantages and reasons
to which people have pointed o justify electronic monitoring, A number of commentacors
point to the cost-effectiveness of the practice. Significant for one commentator is that the
offender works and pays taxes, probation fees, and restitution to the vietim. One analyst
asgues that this cffectiveness coupled with statistics on revocation and recidivism points w
the viability of electronic surveillance a5 an alternative to incarceration. We also find in the
fiterature obsecvations abour the practice meeting community and offender needs, its low
‘escape rates, its ease of implementacion, its flexibility, and its being humane and cheaper and
fess corrupting than incarceracion. One thinker finds thar electronic monitoring i1s not overly
intrusive and does not entail the total control of the offender as prison does. Further, it
allows the offender to avoid the stigma of prison as ic preserves the integrity of the offender's
family unit and paves the way for the offender’s adjusting to communiey life.

As for the disadvantages and reasons to which people have poinred 1o argue againse the
use of electronic monitoring, we find doubr cast upon the cost-cffectiveness of the practice.
Sarme programs proved o be unprofitable and folded; some failed due to onesous staap
costs. One researcher reports in a 1992 journal article that the data show the efficacy of
manitoring to be controvessial although they do dearly show that the monitoring has not
yet teduced the overcrowding of prisons. Another researcher denies thar monirosing has
reduced recidivism. In addidon, the costeffectiveness of monitoring, according o one
wsearcher, should be assessed against the altermative of probation in which case probarion
prevails as the betcer alternative, most notably because of the key role which people play in
probation. One thinker underscores the usefulness of reducing the prison population of
nminot offenders by using probation with community service in the light of his concerns wich
the implications which monjtoring has for future social control.

This possibility for increased social control through the use of elecrronic surveillance is
whar worrics a lot of people, with some of them wondering whether this is a step toward
total social discipline, toward constant control by surveillance, and with all wary about
overuse and abuse. Some people are concerned that even our current use of monitoring is
clashing with constitutional rights Allegations range from its forcing people to incriminate
themselves, to endure cruel and unusual punishmene, to be subjected to unreasonable
searches, and to its unjustly curtailing basic freedoms of speech and association. Moreaver,
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charges are made that we ate turning the home into a prison and abandoning a longstanding
tradition of thinking about home as the last bastion free from governmental intrusion.

Oiher factors which figure into people’s estimation of the downside of eclectronic
monitoring include its limitations for incapacitating an offender and the acrendant
compromising of public safety, its reducing the severiey of punishment and the actendant
frusteation of our retributive and deterrent objectives, and the discriminatory fashion in
which surveillance programs operate; one form of discrimartion invelves poor people's
inability to patticipate for wane of telephones, homes, and money w pay fees; another form
involves racial and class biases in the selection of participants. :

What | see in this discussion is a wide variety of goals being endorsed for a system of
pitnishment as [ see 2 wide variety of moral considerations being appealed o in thinking
about punishment. I find one and the same thinker talking abour how same pracrice
furthers retributive, deterrent, and rehabilicative goals with no attempe ar concern o keep
these nppmachcs .sep::ramd from one another as we find in the philosophicnl Tirerature, The
approach is experimental and pragmatic and 1 say pragmacic not in any pejetative sense bur
w0 invoke the distinceively American contribution to philosophical dhinking, pragmartism.
Thie theses that our legal system s and should be pragmaric 1a nature is not a novel one; -
recently 1 added 1o rhe paol of such thinking by bringing out the pragmatic nature of legal
cthics. Bue I am not satisfied with simply observing and illustrating that aspects of our legal
system ase pragmaric in nature. However desirable an experimental approach is in and of
itself, the approach falls share of providing comprehensive guidance. Bven if we adape
Pound's notion of experimenting 1o achieve social interests, we still have only a dhcoretical
framework for thinking about the larger social order; it leaves out our expericnces within
contexts smaller than society as it omits talk of our sociaf roles beyond being citizens. Here is
the model which  have developed from my observations abourt the pragmatic fearures of
legral edhies. Je is 2 model which captures the complexity of the maral evaluation together
with the pragmatic natuse of our kegal system's approach to punishment. I first observed thar
lawyers think of their obligations and rules which guide their experience in terms of how
they conceive of themselves and chae these conceprions are open 1o ongoing evaluation and
reassessment. Looking more generally into how this process has significance for anyone, |
developed a theory of human nature which accounts for and theoretically grounds the
lawyer's activities as much as it does someone who is developing a canception of 2 rale and
the rufes which this conception brings with it for the governance of conducrt.

it is our natuse to be active role constructars of roles ranging from our wotk and family
and social roles to our most general condition of being human. Moreover, recognizing thar
aur conceptions of our enviconments can be seen in terms of how we see ourselves in owr
envitonments, We may see them toa a5 open to our construction and as carrying advice for
how we acr. Thus, we are concerned with a comprehensive picture of haw we conscauct
conceptions of oursclves as humans, as pactents, as citizens, as law enforcement officials,
teachers, as lawyers, and as judges within the envitonments which we consteuct of family,
classroom, an adversaty system, a system of punishment, a commugity, and of society, We
want a consistent profile of ourselves and of our environments and we want one which we
are willing for others to imirate for we recagnize that our sacial reality is one in which role
modeting is a reality. Here the moral fimit and scope of our constructive endeavors emerges.
This standard in effect is a restatement of the Golden Rute or of Kant's first formulacion of
his categorical imperative but is derived from what we know about our funcrioning in
social realicy,
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We should look at such new correctional methods as electronic monitoring as invitations
for us to rethink our commitments to how we think of ourselves in our contexts; of
particular concern here is how we think about ourselves and the context o institution of
punishment. And if we chink not differendy of ourselves in the c‘nd, we Fnl! are affo rd.cd an
opportunity to reaffirm in a contemporary setting a value ot view which we sull wish to
endorse. We have an opportunity and a special reason for speaking out on where our best
thinking for the moment takes us regarding the application of our constructed conceptions
to a macter of pressing current concern. And in so speaking out we create the passibiliey far
our conceptions obraining, )

With this pragmacic, developmental approach we can tarn to our legacy of ideas about
punishmenrt as prist for our construcrions. Let us pur the basic moves on the table.
Utilicarians justify punishment because it promores sacial utilicy by deterring crime.
Retribucivists see punishment as society's necessary response to wrongdaing and as giving
the offender what the offender: deseeves. Kanr, the classie retribucivise, abhored the
ucilitarians’ willingness to use people for deterrent purposes, since this use conflicted with
the categorical command to trear people with dignity. Barnew offers a theoty of pure
restitution which depicts the offender as baving no debt to sociery but only to the vietim.

$ome theorists look for alternatives o punishment like treatmenc and rehabilication,
Menninger, for example, urges that we repudiate our vengeful ways, recognize crime as a
disease, and geplace punishment with therapy. Ocher alternatives come from a Chaistian
petspective. Talstoy brings out thac Christian reachings, like loving one's encmy, forgiving,
cansidering no one worthless, not seeking an eye for an eye, and wrning one's cheek, show
the madness of anyone who sees punishment as necessaty. Clarence Darrow invokes the
wisdom from Matthew: in the title of his book, Resist not Evif, which alse issues a call ro stop
punishing people and o rreae them with Christian love and kindness, _

My own sense of these theories of punishment is thaz they turn on same very few and
simple alternacives; and we can conceptualize these alternatives with the rmditional seales of
justice whose balance has been upsct by some cvil which an offender has brought into the
world. People like Darrow and Tolstoy are at an excreme with a non-theory or 2 rejection of
the institution; the scales of justice serve no purpose for them. While they acknowledge that
the scales have tipped in one direction, we should not be concerned with offsecting the
imbalance. The other theories do invoke the scales with the starting poinc thac the
perpeciator has done some evil which has caused them to tip in one direction. They all seem
to proceed to balance the scales by directing evil ar the malfeasant; the vadations come in
where additional reasons for punishing, or in effect, for brnging more evil into the world are
offered and where decisions are made as to how much evil to creare for the offender.
Retributivists create it because the criminal deserved it; wtilitarians, for the good of society.
As to how much, we know they debate over whether the cevil should be equal o or
propoctional with the moral gravity of the act and to what exsent should such considerations
like mercy and interests to rehabilitate lessen the evil created for che offendes.

Even theories like Menninger's and Barnete's seem to employ chis model of balancing
the scales in the traditional fashion. In evaluating a humanitatian theory of punishmen like
Menninger's, C.S. Lewis brings out thar, in effect, we still punish offenders even when we
treat them, since we take them away from their homes and deprive them of their freedom.
And Barnert, with pure restitution, claims only to be shifting the locus of the debt of the
offender -- from society ta the victim - in distinguishing his view fram tradicional theories
of punishment; we still create an evil, the debt 10 the victim, to offser the offender's evil. If
we insist on using variations of this model of the seales of justice where the offender's evil
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lias creared an imbalance, we should ac feast consider fully what fucther basic alternatives it
offers, especially in the spirit of constructing an adequate conception of the instirution of
punishment. _

One alternative is to think in terms of offsetting the evil which the offender produced
with good which the offender ts required to produce. We tacitly invoke o model of this sort
when we require someone pcrform community service, but I think that these sorts of
sentences are thought of as sometime substitutes for our usual notion of sentencing w
punish and have not served to guide our thinking to broader applications. Again, in this
view, we still try people o determine dieir puils; we still hold the guilty responsible for theic
acts; we still give them what they deserve as justice dictares; but we do not send evil their
way, instead we have them produce good.

This model has us treat the offender not as some passive recipient of pain of evil which
we have caused for the offender. Qur agency instead criggress cvents which cause the offender
to assume an active status and to become a producer. This model in effect says as much
about the nature of panishmeat as it does about how we think about ourselves, offenders,
and society. We aurselves are not producess of evils we are not beings who are grarified when
primitive impulses of vengence are acted upon. Presumably, when we committed ourselves
s justice, we ruled vengence our, since vengence has no limits. This model siill commits us
to justice bur simply offers different materials for thinking about how we give people what
they deserve. We do nog have the evil of punishment dwell in the present and future which
is the case when we focus on past acts of evil. We concemn ourselves tnstead with dhe fucure
production of good. We focus not on causing people to endure evil but on positioning them
w0 produce good: We emphasize not the worthlessness of one's past or present status or acts
but the warth of future contributions for society and for the individual's estimation of self.

v is a model which comports with our some of our intuitions about our own
wrongdoing and how we mainuin our own conceptions of selfworth in che face of chis
wrongdoing. If we bring hanm to another in whatever form - we insult, we accuse, we stand
sormeonc up, we neglect someone, surcly our initial response is not to Inquire into how we
shafl punish ourselves, into what the right amount of evil is that we should send our way,
into whether we should detain ourselves at home for the nexc five evenings, whether we
should deprive oursclves of dessert, whether we should restrict our sociafizing, whether we
should rake some stack of dallar bills which we have been saving and rear them up and
throw them away. We think in terms of what we can do to make up for the what we have
done, and thar something is nor a report of how we plan to punish ourselves. We feel herrer
when we are able to do that something, that good, and dislike receiving a cold shoulder
instead of an acceprance of aur attempr to righc the wrong, We dislike the cold shoulder {as
a type of evil being sent our way) because it highlights and perpetuates che wrong and
diminishes our sense of worch. So when we think it so natural to send evil the way of
wrongdaers, we certainly are drawing on ne model of whar seerms ro be the natural fesponse
when we are the wrongdoess, a response of doing good to compensate for the evil which we
have caused. When our response is ane of wanting to deliver evil to the offender, we
abjectify the offender and classify the offender purely as wrongdoer; in the absence of any
personal interaction widh offenders which might remind us of offendess’ having instincts
similar to ours, we hurl the evil at the offenders, virtually the last group in human saciety
which we can legitimately objectify, stercotype and toward whom we can legitimacely direct
our hatred and sanctions.

Onur cxploration of this model should begin with an intuitively plausible starting point,
¢.g., senrencing a first-time juvenile shoplifter to 20 hours of community service, and as we
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proceed 1o more serious offenses, asking what would be the do-good equivalent to the ususl
punisliment. Western civilization has deliberated over two thousand years about how much
evil to bring to the offender; our American society, for over two hundred years. So 1 do not
propose to have all of the answers to the question of what an offender’s do-good deserts aze
in all cases, having devored little over two hundred minutes to thinking abour, discussing,
and writing this paragraph. But what about an offense more setious than dhe juvenile
shoplifting? What abour semeons whe steals a car? Would we increase the service? What
would the terms of probation be? If we restrict people with these terms, can we reasonably
associate these restrictians with productivigy? If so, can electronie surveillance faciticate this
process? Let us recurn to this question in 2 moment, buc let us -persist with the issue of
offender to do pood counterparts to the usual do bad to offender punishments.

I chink that this model allows us te rthink in terms of positioning the offender to do
sood as much as the doing of good iwself, in terms of educating offenders and giving them
contact with positive role models as much asin terms of having them serve. Since this model
has us think about those whom we feel we must detain for purposes of public safety as
producers duting this detention; ir has us think about personnel in these facilities more in
terms of sacial workers dhan disteibuters of the evils of prison life. It may bave us think about
offenders being able to carmark their payment of fines as poing toward cercain community
projects and programs. )

Same people may object to this model on the ground that society and especially victims
and families of vietims will never be satisfied with this approach. [ am uncestain what ro

make of this complaint. Ls social satisfaction the measure? Many people ate dissatisfied with ™

their income levels bur we are noc abourt to distribute income supplements until we think
they have reached the right level of satisfaction. Other eritics might object that people might
take matcers into their own hands and personafly do harm to the offender. This seens o
amount to saying that some people are so concerned chat some true justice be done diat dhey
are willing to do what they so abhar in others —- break the law. This sort of person sounds
like one motivated by vengence which, presumably, has been ser aside once we are
commitged to dealing with offenders justdy. Could not people of this sorx kearn something
from a sociery’s example of how it wishes nort to inflice evit on offenders?

What ahout people who are concerned with deterzence and their worry abous the ability
of this model to provide for it? These people would point to current offenders as evidence of
the tnadequacy and uncerainty of the evil which the current system inflices. As chey get
tougher on crime, they move closer 1o inflexible, inhumane, or unrealistic sentences tike the
recently proposed “three srrikes and you're out” legislation of President Clintn. Are we so
convineed that tough, cerain senténees will derer that we are willing o support accive young
recidivises as chey spend their autumn and winter years in prison? Furthermore, ifwe believe
that punishmeats of the tradiconal nature teally do derer, we credit wouldhe offenders with
envisioning what Jifc would be like were they to incur the punishment. If we think we are
dealing with would-be offenders of this ilk, surcly we would think them as capable of
envisioning what it would be like say, to ead a life of doing good for the socicty as they are
of envisioning whata life in jail would be like. If so, we ate looking at group of people who
wish to do whar they will with their lives and who are perceptive enough to realize how the
criminal path can put a red light up along their life's way. So if we believe that we do deter
with our current system of punishment, it scems that we can continue to do so with the

proposed model, given that any sort of deterrence seems predicated on people's not wanting
cheir lives interfered with. '
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Still others may object that we are imposing our conceptions of good on the offender
and that the traditional model simply gives the offender a dose of the offénder's own
medicine. On either model we are imposing our conception of good on the offender as we
assert that we have a claim on the offender's activity. Our good has been interfered with and
in the name of chat good we will require something of the offender, something to balance
out that evil which the offender brought about and which inrerfersd with our good.
Whether we balance the scales by sending evil the way of the offender or by requiring the
offender te do good, we are still imposiag ot conception of gooad.

How mighe this model guide us in the evaluation of electronic monitoring? On one line
of thinking, if our goal is merely to deain, and that deeention represencs the evil which the
offender deserves, then we quite obviously. have noc been guided by the model, and we
could, by reference ta the model eriticize the use of dectronic monitoring. Fucther, many of
the objections to the use of electronic surveillance which we considered above can be made
with addirional force as they are casc in terms of fruscrating 2 primary objective, thar of
requiting service of the offender. Thus, when we arrest and monitor in the home, one might
abject nac only on dhe ground dhat we are invadiag the sanctity and privacy of the home but
also for a putpose which we find objectionable, that of inflicting evil on the offender

We anight, however, think of the model as providing an ideal roward which we ...ust
incremensatly steive. On this line of reasoning, we do nort think it feasible to expeer sociery
to convere with any tapidity 1o a model of offender to do good. Rather we must seize
opportunities to amcliorate current practices of balancing evil with evil, and where possible,
incroduce the proposed model. Here, the employment of montoring could be seen as a
meliorating of the evil of a prison term and as an acceptable practice. Further, we might find
situations where we can sensibly assere that the surveillance 15 assisting in positioning the
offender o do good. The surveillance may contribute to inclining the participant to develap
new habics as the parcicipant stays in at night. Or conceivably, die offender could be
performing some service ac hasme or pacticipating in an educational activity.

Fugther, the nature of confinement as a means of inflicting evil, which is laggely invisible
to us when it accurs in prisons, becomes more evident as this detention accurs in the home
with electronic monitoring. There are more realistic opporuniries for people to observe and
assess what we are accomplishing when we tuen to detention as the evil with which we offset
cvil. If chis visibilicy, which clectronic monitoring can provide, leads people to secing that
the offender's deing something productive for the community is berter than the offender’s
merely receiving the sanction of having his or her freedom restricted, then, again, this
monitoring moves us incrementally toward the goal of the moded and is destrable.

The poinc is that devices Jike electronic monitoring which high technology makes
available come with no simple moral descriprars, right or wrong. How we evaluate them
should be a functon, [ have proposed, of how we think shout how hest to conceive of not
just a system of punishment but of curselves as humans and as occupiers of various social
roles and environments. The model which we developed quite evidendy has ealled upon us
ta revise our thinking about punishment and how we think about ourselves in relation o
our fellow citizens as offenders. Our thinking abour these matters allowed us 1o move
beyond some of the unstrucrured thinking on the pros and cons of clectronic monitoring
and make some observarions abour the erhics of the particular practice fram a newly
conseriscted network of ideas, prominent among them being the notion of offender wo do
good rather than do bad 1o the offender.



