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NEW TECHNOLOGIES, NEW PUNISHMENTS, AND NEW THOUGHTS ABOUT 
PUNISHMENT 

Vincent L u i i  
Southwcrr Tnrar Sratc Univcnity 

One rllc ncwesr correctional devices which recent rechnolagy has made available is chc 
C ~ C C C ~ O ~ ~ C  ~ ~ w ~ i l l ~ n ~ c  of offenders. In rhc liceramre on rhis device is a lively discussion of its 
natucc, USC, and jusrificxrion. Paticipanrs in the debate appeal in a haphazard fnshion co x 
variery of cchical thcories and theories of punishment as thcy s r r ~ ~ l g l e  ro evalunrc the new 
pncricc. Their adhercncc co no well rhoughr our dlcory of punishmenr mirrors mosr public 
debarcs on mosr nlsrrers nbout d ~ c  correction of offenders. I rake the opporruniry coday in 
Liologna ar rhis 17th lVR World Congress, which is dediwced edo "Challenges to Law ac dxe 
End of the 20th Century," ro forge ahead wit11 some new thinking about punishn~cnr. This 
rhiriking provides not only a framework for c d u ~ t i n g  electronic ruweill~ncr hut also one 
for chinking about punishment 3 s  parr of a larger theory about s ~ l f  and S O C ~ C Y ;  the theory 
which I offer ulrirnxtdy Ims us think more in terms of offender ro do good rlrlier thxn do 
bad ra the offender. 

LPI US begin ro ncquainr oursclver with thc world of elecrronic surveillance by 
considering firrr sonic basic fzcrs ahour it and its use and tlren by considering what we 
primarily find in rhe discusrionr of i r  -- thc pros and cons. Electronic moniroring enrails rhe 
~>ar(icipmc'c wcnring m jlnklc biacelet or anklet. A moniroring reicivei is connccred to rlie 
parricipanr's home relcphonc. The anklet sends a radio frequency signal ro rhs rccciver 
which is connecrcd to a monitoring computer of the host. If the panicipanr goes beyond in 
accepced range (150-200 feer) of the detention bsc ,  the signal is broken and a compurcr 
sends a revorc of violarion co ~ I I C  ~anicipant's  roba at ion officer. Funher, oarticivanta arc 
cclephoncd and asked to connecr a verificarion device to thcir anklets ro demonsrrare their 
prcscnce ac hocnc. Anorher rype orclecrronic sunrcillana involvcs ilo ankler but does involve . . 
the participant's being wllcd on rl,e tclcphone randomly by computer; psrricipants idcnrify 
r h ~ i r  prcsenCe at home by rheir voiccs being checked againsr a voice template which is stored 
in a computer. 

TIx practice is about a decade old with the first program which cndured beginning in 
1984 in Palm Beach County Florida. Some people ralkabour clectionic monitoring as a new 

alcern~cive to the riadicional alicrnatives ro incarceration or  fines, prohation, and suspended 
senrencrr. Some people aec rlie use of elccrronic monitoring as a pan of probation in rhzr dx 
use is one of r rcr ofcondirions or terms ofa pcahariaa contract. Other rcsard~ers dcpicr it 
nr sitriply a varinrioo of nri csrzhlislied pracriie of declining romcone nt homc -- house lrrrrr 
-- wirlr r11c urc of eiccrroriic rurvcillancc atnounring ro a "rcrlinologicnl cntension" of liouse 
ZCCCSC. \Vhar is differcnr wirli rhis vnri=rion, some analysts bring our, is rhc purpose of rlie 
house arrcsr. Prcvioualy ir war conceived as .s imhanisrn for rchnbilinting offenders rnd 
wmving them into rlie cornniuniry fabric whcrcas the focus now scemr to be on surveillance 
and conrrol of thc offender in response ro such facrors as rising prison cosrs and public 
intolerance of crime. Some commenrators affirm that elecrronic monitoring allows u.9 

reasonably ro meet both the god of protecting the community and of rel~llabilirating the 
offender while othcn have no prohlcm in seeing clccrronic monitoring's allowing us ro 
promote rcrributive and rehabilirativc ends ar dlowing us to prarccr as we rchabilirate. 



In  1988 a report of the National Insticure of Justicc of the U.S. Depanmcnc of Justice 
showed 20 scares monitoring clcctronidly about 5000 offenders on any given day. Onc 
journal srride rcpoitcd rhar rbc number of peoplc in the U.S. and Pucrta Rico undcr this 
form of surveillnncc was 6490 by Fcbruay 1989. Anotltct anide rcportcd thar 21 sratev were 
n~oniror in~ 826 offenders in 1987 and by 1988 33 states were monitoring 2277. Onc repon 
idenrificd rhc pcople under rurvcilhncc as  misdcmtanzncs and fclons who arlicrwise would 
bc imprisoned while r h c ~ o t l ~ c r  rcpon identified thesc people as peopk commicring tninoi 
properry offenrcs and peoplc offending tmfflc laws and lzws aginsr drunk driving wirh 
juveniles adulis pniticipzting. Parricipants ply survcillnnce fccs of $30-50 per month. 
According ro one cornmenrator, we see fees increasing as the cost of moniroring is 
decreasing. 

Just the rides of samc of the articles in thc lirerarure a n  clecironk moniroring give us a 

clue ro rlrc range ofisrucs which rhe practice has given risc io: "H~II -Ted)  Monitoring: Arc 
We 1,0~ing rhe Hutnan Elemcnt? "Whar about House Arrmr?' "House Arrerr: A Vial,lc 
Aircrnnrive ro rlic Curient Prison Sysc.zm" "Electronic Home Dctenrion: New Senrcncing 
Altcrnlrive Dcm?in& Unihml Siandzrds" "Prisoner in My Own Home: Titc L'oliriis nnd 
Prlccicc of EIc~cro~~ic  Monitoring" ' ' E I ~ c t i  Moniroring: Aciotltci Rd IIlemrdy?" Lcr us 
6Cr a dmpcr sense of ihcse cssuss znd controvcrrics by rurning to the ;tdvnninges and rasoos 
to which people hwc pointed ro jr.tsrify dcctronic moniiaring. A nunlber of com~nccincon 
poinr ro rhe ciisr-cffcceivcnsrs of the pracricc. Significanr for one roinmrnraror is rlrar tlic 

work and pays rrxcr, pmbarion fees, and resrirurion co thc victim. One ~ tn lys i  
X C ~ U C S  dm: cllis eff~ccivrn~ss couplcd with rtaristicr o n  rrvocxrion and recidivism poinrs to 

the iriabclicy ofclccrronic surveiliance as an alrcrnarive ca incaicerarion. \Vc also find in che 
lirerancrc obseniacioi~s -7huc  i l ~ e  p c a c d ~ ~  m ~ e d n g  cornmunicy and offender needs, its low 
wupe  nrcs, iis case of implemcnrarion, its flexibiiiry. and its bcing humane and cbeapcr a d  
less coirupringri~an inwrcecarion. One thinker finds that electronic moniroring is nor overly 
inrrusivc and does nor rnrnil rlrc total control of the offcnder zs prison does. Further, it 
*llows rhe offendcr ro avoid tlir srigm of prison as ic preserva rlrc inregrityofrl>r offcndrr's 
family unit and paver rbs way far thc offender's adjusting ro community life. 

As for the diradvanmges and reasons to which peoplc lhave painred to argne agzincc dte 
use of elccrronic mon8corirlg, we find doubt crrr upon rhe cosr-cffecrivrness of rhe t~mcricc. 
Some prognms proved io  hc unprofitable and foldcd; some failed due to onrious sunup  
costs. Onc rese%rcher reporrs in x 1992 journal rrriclr char thc data show rllc efficacy of 
monitoring to bc conrrovccshl although rhcy do clearly show Art rhc monitoring lln: "or 
yet rcduced rlx ovrrcrnwding of prisons. Anarhcr rescnrchcr dencer char ~ ~ ~ o o i r o r i n ~  lrns 
rcduccd rrcidiuisii~. lo iddicion, rlie cosr-cffciri\,cncrs of moni ro r~n~ ,  nccolding ro onc 
L ~ S C ~ I C ~ C C .  sliuuld hz nrics.~eJ zg~inrr the alrrrnarivc of probzricln in which care probarion 
prevzils ns d>c herrer ~itcrnrtivc, most norably because ofrhe key role wliicli people pixy in 
probarion Oiic thinker uodencorrs rhe uscfulncss of reducing rhc prison populnrion of 
~ninor offcndcrs hy using probarion wirh community service in rhe light of his conccrns wirh 
rbc implicacions which 1110~1icoring h z  foc future social control. 

I'his possihiliry for increased social control through the use of elecrronic surveillance is 
what worrics a lor of pcople, with some of them wondering wherher chis is a step coward 
total social discipline, roward consranr control by survcillancc, and wirh d l  wary about 
overuse and abuse. Some people are conccrncd char cvcn our current usc of monitoring is 
dashing with constitutional rights Allcetions range from iw foccing people to incrimin.xe 
themselves, ro endure cruel and unusual punirhmcnr, ro he subjecrrd to unrcrrantble 
scarcl,es, and ro irs unjustly curtailing basic fmdoms of speech and nssocimion. Moreover, 



WG 49, Dcvimcc nnd Cri>~aind Law Eotmjng thc Nru MilLt~nitrrrr 385 

are rnadc h a t  we arc turning ths home into a prison and abandoning a. longstanding 
tradition &inkingabout home as rhc last bastion fcee from governmental intrusion. 

Orher facron whi.41 figure inro peoplc'a estimation of the downside of electronic 
nloniroring include irs Iimiurions far incapaciraring an offcndcr i n d  dtc nrrcndont 
colnpronlising of public safety, iw ncducing the swcricy of punisllment and cl~e actendant 
fruscl.lcion of ouc rerriburive and dcrcrrcnr ohjecrivcs, xnd rhc discriminmoly fashion in 
which surveillmce programr opcntc; one farm of discrimarion ii~volvrs poor people's 
iwhilicy ro parricipmc for wanr of tclcphoner, irorncr. ~ n d  money ro pay k s ;  anorher form 
inv0lv~s rli~ial CISS hiares in c i~c  selerrion of p~nicipanrs. 

Whnr I sce in tbis discussion is a wide varicry of p z l s  hring codorstd for a systcnl of 
punishmcnr as I see a wide ~ ~ r i c t j r  of mom1 coniidcrationn hrilig nppealcd ra in rhinking 
about punisl~menr. I find one and ihe same thinker r.~lking ahour how romc pracricr 
fitrcbcrs recribucivv, drccii~i~c. ind rehabilitarive g n l s  wirli no ntrrmpr or conccin ro kccp 
IIICSC a p P r o ~ ~ 1 ~ ~  seprarrd from onc anod~er as we find in rlie pliilorophic?il lircinturc. The 
.ippro31clr is rnperimenra1 znd piagrnaric and I say yr*gmoric nor in nng pejoracivc sense bur 
ro invoke rhc disrincrivrly Alucricm conrriburion to philosophiini thinking, pr~gn,zrirm. 
' n , ~  c l l c s ~ ~  cllar our lrgd syrrcm is and sliauld be pr2gmnric in nzrurc is nor a eovcl unc; 
rrcrnrly 1 &ddd ro rllr i>ooi of such dxinking by bringing our rhc pragmatic nxrutc of 1eg.d 
~ r h i ~ ~ .  Uur 1 am nor sarisfid with simply ohsetving and illustrating r b ~ r  aspects of our legal 
rysrem arc piagmnric in narurc. However desirable an rrFeriiiicnrxl ipproscl~ is in and of 
ics~lf, rhc at>proach falls shorr of providing omprel>rnsivc goidnncc. Evcn if urc ndopr 
I)ound'r norion of c~~crimcnring ro achieve social inrercscs, we rrdl iixvc only a rbcorericnl 
liamework for thinking ahour che larger social order; it lc=ves aur oili exprgicnce wirlli~i 
conrcxrs rn~nllcr than society as ir omits n lk  of our raci+l rolcs hryond heingcirizens. Hrrr is 
rhe model which I have dcvelapcd from my obscrvarions nhour rhr pragmatic features of 
leFl cthicr. Ir ir n modcl which captures the complcxiry of the maral rvaluntion together 
wirb the pragmnric nature ofour lcgal systcm'r approach ro punirlimcnr. I first ohsctved thzr 
lawyers think of thcir obligations and rules which guide rhcir cxprrience in ternlr of 11ow 
they conccive of rhemrclvcs and chat rhcsc conccprions are open ro onping cvalulrion grid 
renssrrsrncnt. Looking nmrc gcncrally inro how this process has significzlncc for anyone, I 
dcvcloped s thcory of human nzturc which acounrs for nnd rlrcorcric~lly grounds rhe 
Ixuyris ncrivities s is mud^ as it does somcone who is dweloping 1 conccprion of a role 
rhc rules wllicll rliis ~ o n c ~ p r i o n  brings with ir for rl,e governnncr of condilci 

11 is our nature ro be acrivc role onsrrucrars of roles ranging frilm our \~piiork 2nd fnlnily 
niid siiiinl roles ro our most condition of being liuoizri Moicovcr, icct~gniz<ng rllnt 
our ronccprioni of our ei~vironmcnts con be sccn in rcrcnr ofiimi iirc re. n u c ~ ~ l v c s  in oui 
cnvironn,cnts, ivc may scc rl?cnl roo ns open ro our consrrucrioo and i s  iartyin;: ndisicr f c , ~  
liow wc icr. I b u i ,  we arc concrrned wirh a comprclienriv~ picrure of horv wr conirnccr 
conceptions of ourselves as humanr, as parcnts, as cirizcos, t i  Ixiv  cnforcemcnr ~ f f i ~ i ~ l ~ ,  
rcacben. 35 Iauiycrs, and 2 s  judges wirhin rhc cnvironmencs wliiiir wc mncrntcr of Etmily, 
cls\rroom, an ~dven~rysyrrem,  a sysccm of punll~mcnr, a coormuniiy, and of sociiry. \Vt 
w=nt 1 conri~c~nt  profile of ourselves and of our environments and we wanr one which we 
are willing for othcrs co imirate for wc recognize that our social reality is one in which rolc 
modeling is a redicy. Here rllc man1 limit and scope of our mnsrrucrive cndesvorr c m c r g ~ .  
This srandard in effacr is a rorarcment of rhc Golden Rulc or of Knnr's firsr formulacion of 
his c.~regorical impemrive hut is dcrivcd from wl~nt wc know =hour our funaioning in r 
social rmlitjr. 



Wc should lookat such new correuional methods ar dcctronic monitoring ~s invitations 
for us t o  rctl~ink our commirrnentr to  how we think of ourselves in our contexts; of  
pr l r icu l~r  conccm herc is how wc rhink about oursclvcs and the concert or institution of 
punishmenr. And if we chink not diffcrcnrly of ourrclves in rlic end, we srill arc afforded an  
opportuniry ro reaffirn~ in a concernpony rcrting I value or view which we srill wish to 
endorse. We llnve an apporruniry and a special rearon for speaking our a n  when  our best 
d~ioking for rhe monlcnt tnkcs us rcRrding the applicztian of our cansrrucrrd conceprions 
ro n mrrrer of pressing c u r r e ~ ~ t  conccin. And in so rpe2king our we cirnce rhc Forsibiliry (or 
our ~ o n ~ e p c i o n ~  ohraining. 

Widl r l~ir  pragnmric, dcvclopmcntd a p p r ~ ; ~ h  we can rurn to our  Ikgncy of i d e s  nhour 
punirllmenr as grist for o u r  conrrruccionr. Lcr ur pur rhc basic tnovrr on rile tnble. 
Urilirlrians jusrify punisbmcnr hccausc ic pramores social oriliry by dcrcrring crirnc. 
Rerriburivisrs sec punisl~rllenr as socicry'a necessary response i o  wrongdoing 2nd ns giving 
clle offender whac rhe ~ f f m d ~ r  deserver. Kanr, rllc clzssic rcrrihurivisr, ahllorrd rhr 
~ c i l i r ~ ~ i ~ ~ s '  wiltingncss to usc pcoplc for dcrerrenr purposes. sincc chis orc conflicrcd with 
rlie catcgocical command ro rccxr pcoplc wirh digniry Bar~irrr offers n rhcory of pure 
tcsrirution w l~ i ih  dcpicrs rhe offender as having no dcbr ro socirry bur only to rlie viitinr. 

Sonic chcorisrr look for nlrern~river ro punishmriir l i l ~  rreatliicix :md ic11;ibilirnrion. 
Mcnningcr, for example, urges char we rcpudiare our vcngcful wnys, rccogoire clime ns a 
direse ,  and replace punirhmenr wirh therapy. Ocher zlrcrnarivcs ionic from a Chrisrian 
pcrrpccrive. 'Iblsroy brings our rlur Chrisrian rencliingr, likc loving ooc's cncory. folgiving, 
considering no one worrhlcss, nor reeking a n  eye for i n  cyc, i n d  wining one's cllrrk, l i o w  
rlic m~dncss  of xnyonr who sees punirhmcnr is n~czsr r ry  C l ~ i c ~ i c c  Dxrrow invokcr rhc 
wisdom from Mntthru, in rhc ritlc of his book, Rairt rrvt Ei~il, wliicli also issues a cnll ro srop 
punishing pcaplc and m <rear them with Christian love and kindness 

M y  own sense of t l~rse rhrories of punirhmcnc is rlmr they rurn on some "cry fcw m d  
simplc ~lrcrnatives; and we u n  conccptu?iIizc rherc altcrnarivcs with thc tndiriond scnles of 
j~qcicc W ~ I O S C  bdance has bccn upscr by some cvil which an offcndcr has brought into thc 
world. People like Darrow and Tolsroy are ar an cxrrenx wirh a "on-rhcory or z rcjecrion of 
the insticurion; rile scales of justice scrvc no purpose for them. \Vliilc t11cy nckno\r,lcdge that 
rhr scnlcs have ripped in one direcrion, we should nor he conccrncd wid, offscrting the 
ilnhxlnnce. Thc othcr thcarics do  invoke rhe scales wirh rile srrrring poinr rbnr rhc 
o~roccrxcor has done son~e wil which has W U S C ~  diern ro iip in O ~ C  dirccrion. Tlwv all scrm . . 
ro proceed ro bxlancc thc scales by directing evil ar rhe malfcnnnr; rlrc variarionr ionic in 
where additional reasons for punishine, or in cffeit, for hiincinc morc evil inro rhc world ore - . - 
offered and whcre ~ C C ~ S ~ O ~ S  arc madc as ro horn niuch cvil to C ~ C Z C C  For ~ I I C  offcndrr. 
I~eriihurivirrr crexrc ic bcczusc rhc criminal dcscivcd ir; uriliraraiir, h r  rlic g o c d  of society. 
As io  how o~ucl,. w e  know they debzte ovcr ivbcclicr rlic cvil rhoiild he cqrtsl ro 01  

proponionnl wirli rhe nmnl  gmviry of rhc act and to wlixr exrcnt sliould such coiaidrmtions 
likc mercy and inreresrs to rel~nbilimtc lessen thc evil crcared for rhe offcndei. 

Even rhcorics like Meiuninger's znd Barnecr's sccm to cmploy this model of halancing 
rbe SCZICS in rhe rrsdirionrl fxshion. In evaluzring a liumanirrrirn rlicory of punishmcni like 
Menninger'r. C.S. Lewis brings our char, in diccr, wc still punish offenders cvcn whcn we 
r r u c  them, since we rake rhcm away from rhcir homer 2nd deprive rhcrn of  their fcecdom. 
And B+mncu, wirh pure rtsriturion, claims only to be shifting the locus of d ~ c  debt of the 
offendcr -- from sociey ro rhc victim -- in distinguishing his view from traditiond theories 
of punishment; we srill crcarc in evil, rhc debt co rhc uicrim. ro offscr thc offender'r evil. If 
u,c inrirr on using variarions of chis modcl of the scdes of jurricc wlicrc rhc offender's evil 



has ~ ~ c x r e d  an imbalance, we should ar l a s t  consider fully wltat further blric alternatives it 
offccs, especially in the spirit of constructing i n  adquare  conception of  the institurion of 
punishmcnr. 

one is to think in rerms of offrcning r l x  evil which the offender produced 
rvirh good ~ l ~ i d r  thc offcndrr is rrquircd to producc. We racirly invoke 1 model of chis sort 
wlicn rrquirc mmrone ro perlorrn cornrnuniry service, hur I iliink rhzc rherc sorrs of 
s ~ n c C I I C C ~  arc c l i~ugh i  of 2 s  samcrimc ruhsrirurer for our usurl notion of senrcncing ro 
t,vniril liave nor served in guidc our rllinking ro Lrondcr appliwrionr Again, in chis 
view. wc ~ r i i l  c ry  people ro dcrcrnminc rlicir guilr; we srill hold tlic guilty r c~~ons ib l c  for thcir 

S C ~ I I  givr rhcoi whnr diey dcrenre i r  jusiice dicrarcr, hu t  we do  nor send evil their 
way, inrrod wc hnve rheo~  pioduce good. 

This model lhzv us trcxr die offendcr nor as somc psrivc rccipicnr of p.~in or evil which 
I ~ z b r  C Z U ~ C ~  for rl,c offendrr. O u r  agency insrcad riigccr cvenrs which cause rhe offccndec 

ru isrilnir an ncrivc sr,rus and to bccome a producer. This zriodcl ill cffecr says s much 
I ~ O U ~  tlie nariilr of ponishmenr as ir does ahour how u,c drink nhoitr ounrlvrs, offcndrn, 
and rocicty We oiiisrivcs i ~ c  xior produccrr afevil; i v c  nic nor hciny wlin are grzrifiru! wlren 
prill,irivc io,polsrs o f  vcngcncc arc xcccd upon. I'r~sumzbly, whcri we commirred ourselves 
ro  jurricc, rve mlcd vcngcnce our, rincc vengence lrzr no limits. This model still commits us 
co iusrice bur s i~~ ip iy  offers different marerials for chinking aboor how we givc peoi>lc whrr 
ihcy drrewe. \Vc do ionor have the evil of punishmcnc dwell in die prcsenr atid lururc which 
i s  rhr case wllcti wc focus oil pars acrs of evil. Wc concern ouiclvcs r~rcrrx~l u,irh d ~ c  ficrurc 
prodtrcrion of good. \Vc focus nor o n  causing pcoplc to endure evil bur oil posirioning rhm~ 
ro prodir~c good. We cmpl>nsize nor rhe worrhlcrsnesr of onr's part or prcscnt status or nctr 

but  die ~ o i t l l  of fscuie co~~cribucions for society and far rlie individual's csrimacion of self. 
IT is n nlodrl which comporu with our romc of our intuirions ahour ou r  own 

~ c o ~ ~ g d o i n g  and lmw we m.rim3iin our own conccprions of selfwoirl~ in rhc fsce oF this 
wrongdoing. Ifwc hring lurm ro anathcr in whxtcver fornr --we insulr, wc nccusr, we tratld 
romcone up, we rlcgl~cr somconc, surely our initial rcsponse is nor ro inquite into how we 
rhrli punish ourrelves, inro wlrxr ihc righr amount of evil is rhar wc should send our u ~ y ,  
inco whcrl,rr wc should dciain ourselves at homr for thc ncrr five evenings, whcrbrr we 
sliould drprivc ourrclvci of dcsscrr, wherher we should rcsrricr our socializing, wltrrhrr we 
should rnkc svsnc srick of dollir bills whiclr we Ilavc hecn saving nnd rclr rlirm up and 
rllrow rlleln away. \Vc think in rcrnmr ofwl~a r  we can do co mxke up for rhr whar wc hive 
done, rind rhnr r o n ~ c r h i i ~ ~  is oor n rcpoir of llow we pizn to punish o u r s e l a ~  \Ve feel l,cnci 
when we nsc ahlc to do  thxr sorncrhing, rl\nr p o d ,  and dislilic rrcctving a cold shouldct 
ixisicad of ;lo aiccpmncc of our irirmpr ro righr rlrc wrong. \V'c Jirlcki. r l~e  cillil rllouldrr ( Z S  

n rypc ol evil being acnr our \wy) hccaure it Ihighlighrs and pcrpcrunrer rlir \ t r rong  

Jitninisllrs o u r  rcnse of worrh. So when wc chink ir so naruial ro send rvil rllr way of 
wiongdocrs, wi. ccrrxinly .arc dinwing on no nlodcl of whzi ieecns ro hc rhc n n r u n l  ieskJonse 
icl~cn we arc t l ~  wrongdoen, n response of doing good to compcnsxre for rhr evil wliich we 
linvc cnuscd. W I C ~  o u r  T C S ~ O ( I P +  is one of wanring ro delivci evil ro rllr offender, wc 
ohjccriEy the offender n t ~ d  classify rhc offender purcly ar wrongdoer; in rhr absence of any 
personal inrcracrion wid, offenders whicl~ might rcrnind us of offenders' llnvitlg instincts 
sicnilar to ours, we hurl the evil ar thc offenderr, v i r t d l y  the last group in hunnn  r~ciery  
which we can Icg~timaccly abjccrify, stereorypc m d  row=rd wllorn we can kgirimateiy direct 
OUT lhatred and sa~lcrions. 

Our cxplorrrion of  ihir model should begin with in inruirively plnusihlr snn ing  painr, 
c.s., stnrencing a first-rime juvenile shoplifter to 20 hours of coiarnunicy scrvicc, and ns wc 



proceed ra more scriour offenses, asking what would he  the do-gwd equivalent t o  the usual 
punkhmcnr. Wcsccrn civilivtian h a  dclibcratcd ovcr ovo thousand yun &out how much 
evil ro bring to  rbc offender: our American socicry, for ovcr two llundred years. So I d o  nor 

to haye all of  rhc anwen to the qucnion of what an offcndndcr's do-good desercq are 
in all cascs, having devared lirrlc ovcr ovo hundrcd minures to thinking nhour, discussing. 

wriring rhis pnrzgrnpb. But what ahour nn offcnsc morc scrious d~no rhe juvrnilc 
\W,nr nbour somconc who srcalr a wr) Would wc incrcase tbr  service? Wllzr 

rhc rrrn~s of proliarion hc? If we resrricr people with rlicse terms, can we re.?ronlbly 
nssociare iilcse icrrrictions with producrivicy? If so, n n  clccrronic surveill~ncc facilinre rhis 
process? Let us rcrum ro tbis qucsrion in s momcnr, hu i  lcr us pcrsirr with rhr issue of 
offcnder ro do good iounccrparis ro rhe urull do hxd to offcndcr punirhmcnts. 

I rlilnk char this modcl allowr us ro chink in rcrmr of posirion~og rhe offcfcncirr ro d o  
p o d  i r  as rlic ~ l o i ~ g  of good irsclf. in rermr of  cduinting offcndcrs snd giving them 
C O I I ~ A C C  widi posiiivc ,ole n l o d ~ l ~  as much t r  in rcrmr of having tlicnr sciirc. Since rl,is modcl 
112s US rhink nbour rliosc rvhom wc feel we murr dernin for purposes of puhlic s n f q  as 

xc1 t t , ~  nmrr in producers duting d ~ i r  dcrenrion, ir liar us chink nhaur pcrsonncl in tlresc f 'I' 
r~.rnls rifs<,ii.ll W O ~ ~ C ~ S  t i lrn diiniburcrc ofrhe evils of prison lifc. I r  nuy linve ,is rl,ink ahour 
offrodcis bciliE nhlc ro carnnrk rheir payment of finca as going row2d ccnnii~ cotnmunity 
piolccrr 3 r d  piognms. 

Somc p ~ ~ P l ~  may obiccr ro chis modcl on rlrc rllar society ?nil cspecinily victims 
m d  fanlilics of viccmis will never he szriaficd wirh chis approxch. I xnr uncrrrn~il w11;lr ro ~. 
ninkc o f  this complninr. Is octal snrisfacrion rlrc rnc;asurc! Mxny pcoplc arc dirsari<ficd wirli 
i l i ~ i i  ~ I I C U I I > C  ICVCIC but \vc arc. nor ahour ro disxrihure income supplcnlcnrs until wc chink 
rhcy liavc rcnclicd clre rigl~r level of sa.ltirfacrion. Orher cririw mi& ohiccc rhxt pcoplc miglir 
rnkc m a i r e i s  into rlicir own hands 2nd per~onally do harm ro rlic offcndci. This sccms ro 
nmuuni ro raying char sonle people arc so concerned rhzr some rruc jurricc hc donc rlrnc they 
nrc willing ro do  wbar rlicy so zblior in oihcrs -- break rhe law. This sort of person sounds 
likc onc morivaced hy vengence which, presumably, bas hcrn rcc aside oocc wc arc 
co~nmirrcd ro dealing wirh offenders jurrly. Could nor pcoplr of this sort lcnrn somcthing 
Fcorom a nocicry'r zr;lmillc of how ir wishes nor to  inflict cvil on  offcndcrs? 

Wh.ar ahour people who i r e  concerned wirlr dererrencc and rhcir worry i lmui tlrc ability 
of rllis inodcl ro pro\ridc for ir? These peoplr would poinr io  currcnr offciidcrr ;Is c.viilrnic of 
rlic ~nndcquacy and uticcnninry of rlie evil which rhc currcnc ryrrcm infliirs. As rlicy gee 
r o ~ l g l l ~ r  o n  crime, rhiT movc closcr ro inflexible, inlruoranc. or onicnlistic senrcnccr iilcc tilc 
icccnrly pioposcd ' ' rhr~i  rrrcher and you're our" legislarioo of Ptcridclir Cllnroti. Arc u.c so 
convinced rhnr iough. criraio scorcnces will dcrci ihrr ivc arc willing io wppiln acrivc yxiizng 
rccidivi<rs as rlrcysprnd rhcir xuriimn and winrcr ycars in prison? Furt1,i~rnroic. i f ~ v c  bclicvr 
char p ~ ~ n i r h n ~ c n i r  of rhc rradirional narurc rrzlly do dccer, a c  cccdir ivoulill~c <>ffcnilcrr wirh 
crwisioiring ivlior lift ,sould he like wrrc rhcy i o  incur d ~ c  punislii7,cnr. If iw iliit,L ivc arc 
dealing with would-be offenders of rliis ilk, surcly wc would rhink i lxro~ x i  czpxhlc 
envisioning r\,I~at ir a.ou1d he likc say, to lcad a life of doing good for rhc rocicr)i as tlicy are 
of envisioning whnr .r life in jail would he likc. If so. we arc looking nr 1 g o u p  of people uzllo 
wish ro do  what they will wirh tllcir livcs and who arc pcrccprivc enough to rcalirc how tlie 
criminal path can put 1 rcd light up along their life's way. So if we believe that wc do deter 
with ou r  currcnt system of punishmcnr, ic rcems char wc a n  conrinucto do  so wit), r[,e 
proposed model. given that any sort ofdctcrrencc seems prcdiutcd on  pcoylc's nor 
rheir liver incedered with. 
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Srill ochers may object chat wc arc imposing out  conceptions of good an  the offender 
and that tbc rradirional modd simply give$ the o&ndcr a dose of r l ~ e  offender's own 
medicine. O n  either model we arc imposing our conception of good o n  rhe offender as we 
nsscrt that we have a claim on ths  offender's activity. Our good har been inrerfercd with and 
in chc name of cl~nt good wc rvill require something of the ofindcr,  ron~ething t o  b~ilmncc 
our that evil whiclt the offender brought about and which inrerfercd with our pod .  
Whecl~et  we balance rhe by rending evil rhe way of tlxc offender or  by rcquiilng the 
~ r f c ~ ~ d e r  to do  good, we are still imposing our cancepcion o f g o d .  

How mighr chis model guide ur in the cvaluarion o f  dccrronic nioniroring? On one line 
OF chinking, if our god is mciely co d ~ r a i n ,  and rhadcrcnrion rcprescnrs rbe cvil which the 
~ f f ~ ~ d c ~  deervcr,  rhen wc quire obviously havc nor hccn widcd by rhc modcl, and we 
could, by to rhc niodel criricirc rhc usc of elccrronic n~oniroring. Fu~rhrr ,  many of 
rhc objecrioos ro d ~ c  urr of el:crronic surveillance whkh  wc conridered nhovc can hc made 
wid, ilddicional farcc xr thcy arc cast in terms of frurrr*ring n prin~nry ohjcctive, thm of 

~. 
reclugczt~g sclvire of  rhc offendcr. Thus, when wc arrest and moniror io rlie Itomr, onc mighr 
nhjecr nor only un d ~ c  g o u n d  dznr we nre invading thesanctity and privacy of tllc home bur 
ilso for x purpose wliich we find objmionahlc, thzr of inflkring cvil on rhc offcndcr 

\Vc ti>ighr, ihowcvc.er, chink of rhc o~odc l  as providing nn  ideal coward which wc ... Jsr 
inricnicomlly ncivc. On chis line of reasoning, we do nor think ir fmrililc ro cxpccr ocicq i  
ro conveir widl any rapidity ro r ln~ndel of offender to do  gnod Ihrllcr wc nrusr scizs 
i~~>~orcun i r i c s  ro anicliorxre cuirenr pmcticcr of bzlancing evil wirh cvil, 2nd wllrrc posriblz, 
inrroduce rhe pcoposcd modcl. Here, rhe cmploymenr of n>ontroring could be rccn 3s 1 

nleliorxring of rhc cvil of a prison rerm and as an ncceptxhlc prrcricr Funlirr, xrc niigl~t find 
riruniionr rvhcrc wc c ~ n  sr~irihly rrren that the rumillancr is nrrisring in positioning rhr 
iiff~fcnilc~ ro do good. I h e  siarvcillancr may contriburc ro inclining rlic plrricipxnr to dcvdop 
ncw lrnhirs as the ptrricipanr srays in at nighr. Or onccivnbly, rlir offcndcr could be 
pctforming son~c scwice nr i ~ o m c  or p.trticipating in i n  cduczrional ncriviry. 

FURIICC, riie n3rur.z of confincmcnr ar li mmnr of  inflicringevil, wl~idr  is largely invisible 
IO US wlicn ir occurs in prisons, becomcs morc evident i s  chis dercnrion occurs in rhe home 
wirh ~Iccrronic n~onitocing. Tl~ccc are morc rulirtic opponuniries for people to ohscrw i n d  
R S S ~ S  whai we are nccomplirbing whcn wc turn to detention 3s rhe evil wirll which wc offset 
cvil. If tliis virihilicy, wbich clecrrooic moniroring can providc, leads peoplr ro recing rhm 
thc offender's doing somcrhing productive for rhe comn~uniry is betrcr rllnn rhc offender's 
merely receiving rhe sancrian of having his or hrr freedom risrricrcil, then, spin, rllis 
iitimirorini: n>ovcz U S  incrcmrnrally roward the god of rhe modrl 2nd is dcrirrbic. 

Tllc poiair is rllrt dcvicts likc elecrronic moniroring wliiclr iiigh rcchnology makes 
nwilnl>lc come with no simple nlorll dercriprars, tighr or wrong. How we c\,alrure diem 
should bc~ 3 ficncrion. I 11ai.c proporcd, of how tve think ahour lioir lxsc co conceive of tior 

iusr n s p t c m  of punishmcnr hur of ourselver as humans and nr ociopicrr ofvlrious socill 
~oli.? and rnvironcnc~~rr. 'i'lic nlodel \\,bich we developed qrcirc cvidcorly IIZS ca1lc.d upon 11s 
in ~evisc o u r  rhinkin;: about punirl~menr and how we rliink nhour ourbclircr in relmion ro 
o u r  fcllow cirizens as offcndcrr. O u r  chinking abour ihisc matters allowcd us  rn move 
beyocid some of tlir unstrucrured chinking on rhe pros and cons of clcctronic monitoring 
and rrrnkc romc obscrvnrions ahour rhc ethics of rhe parricular prncricc from I newly 
C O ~ S C T U C C ~ ~  network of ideas. pmmincnt among thcm being rhc notiou of offendcr ro do  
good rather dlnn d o  had to d,e offcnder. 


