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ABSTRACT

Society’s understanding and awareness of autism spectrum disorder have evolved
tremendously in the last decades as prevalence numbers have increased dramatically.
Much of the research into autism has been focused on interventions, biology, and
surveillance, with only a small fraction of funding and research going to lifespan and
employment issues. There is no comprehensive multidisciplinary perspective that
captures the threats and opportunities to build a neurodiverse workforce.

Some thirty years after the implementation of the Americans with Disabilities
Act, the workforce participation rate and the employment rate of people with disabilities
remains much lower than the general population. Unemployment rates for individuals on
the spectrum have been estimated at 50 to 75 percent and youth with autism are among
the least likely to be employed compared to peers with other disabilities. Competitive
employment is associated with positive quality of life outcomes.

This thesis will present a multidisciplinary scoping review of the existing research
on employment and autism within the political, economic, social, and technological
macro domains. The purpose is to gain an understanding of the forces shaping the
competitive employment environment for people on the spectrum with a particular focus
on small business. The review yields a summary of threats and opportunities, provides
recommendations for increased and inclusive employment for people with autism, and

identifies research gaps and future research opportunities.
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1. INTRODUCTION

The world needs all kinds of minds as the title of the 2010 TED talk by Temple
Grandin boldly proclaims. Grandin urges the audience to take an interest in developing
the “smart, geeky, nerdy kids” that “just aren’t very social” (Grandin 2010). Society’s
understanding and awareness of autism spectrum disorder (ASD) have evolved
tremendously in the last two decades and neurodiversity as a concept is starting to take
hold in popular culture. Television shows like Big Bang Theory, The Good Doctor and
even Sesame Street have recently introduced characters on the spectrum. Even in the
workplace, companies like SAP and Microsoft are leading the charge in celebrating
neurodiversity. Although these large enterprises have been getting the media spotlight for
their promising efforts in inclusive hiring of people with ASD, these programs are but a
drop in the bucket to solve the challenges of inclusive employment on a national scale.
And autism cannot be fully or solely explained with smart, geeky, yet unsocial kids. The
spectrum is broad and the nuances aplenty.

Much of the existing scholarly research into ASD has been focused on
interventions, biology, and surveillance, with only a small fraction of funding and
research going to lifespan and employment issues. The Interagency Autism Coordinating
Committee with the United States Department of Health and Human Services reports that
research focused on lifespan issues for individuals with ASD, which includes the
transition to adulthood and employment, receives only 2 percent of total research funding
(Office of Autism Research Coordination 2017). There is no comprehensive ecosystem
review of the business issues that impact the employment of individuals with ASD.

Despite the growing body of literature on disabilities and various employment issues



since the middle of the last century, relatively little is known specifically about
employment for adults with ASD, particularly in a small business context.

Some thirty years after the implementation of the Americans with Disabilities Act
(ADA), the workforce participation rate and employment rate of people with disabilities
remains much lower than the general population. Youth with autism are among the least
likely to be employed compared to peers with other disabilities. This is concerning as
competitive employment is associated with positive outcomes and quality of life
(Eggleton et al. 1999; Garcia-Villamisar, Wehman, and Navarro 2002; Kober and
Eggleton 2005). Other outcomes related to employment including independent living and
social networks are less positive for people on the spectrum as well (Newman et al.
2011). However, there are also positive currents and opportunities not yet fully explored.
One such opportunity is the small business sector. Ninety-nine percent of businesses in
the United States are small businesses, employing nearly half of the private workforce
(Office of Advocacy 2018).

The two core questions for this thesis then are “where are we now?”” and “how did
we get there?” in regards to competitive employment for individuals with autism
spectrum disorder. Seeing the key role and importance of small businesses in the United
States, particular focus will be applied to that sector. These questions will be answered
through a multidisciplinary scoping review of the existing research on employment and
autism within the macro-environmental scanning domains used in the field of strategic
management: political, economic, social, and technological. The purpose is to gain an
understanding of the forces shaping the competitive employment environment for people

on the spectrum. The review yields a summary of threats and opportunities, provides



recommendations for increased and inclusive employment for people with autism, and
identifies research gaps and future research opportunities.

It is of note that identity language is a widely and hotly debated topic in the
autism community. Many self-advocates and allies prefer identity-first terminology like
“autistic person” versus “individual with autism” because they view it impossible to
separate a person from autism (Brown 2011). The American Medical Association Manual
of Style prescribes writers to avoid labeling (and thus equating) people with their
disabilities and recommends to put the person first (Young 2009). Withholding judgment
in this debate, in this paper, I will use person-first language, unless it is a direct quote

from a source or referring to a person with a known preference.



2. AUTISM SPECTRUM DISORDER
2.1 What is Autism?

Autism is not just the geeky kid without social skills. “If you've met one person
with autism, you've met one person with autism” goes an often repeated quote in the
autism community attributed to Dr. Stephen Shore (Lime Connect 2018). It perhaps
succinctly describes why autism is labeled as a spectrum. Despite its use in vernacular
and research alike, non-clinical labels such as high-functioning and low-functioning are
commonly applied to indicate a person’s ability to adapt to a neurotypical environment,
but they hold no official meaning or significance nor have a defined range. In fact, they
may be harmful as an individual of above-average intellectual ability could be
significantly impaired in social skills. In a 2015 TED talk, author Steve Silberman
suggests that even if a PC is built with Windows in mind, if it is not running Windows
does not mean that it is broken. In his view, autistic people similarly may have a hard
time living in a world that is not built for them (Silberman 2015a).

An autism spectrum disorder diagnosis by itself does not mean there is an
intellectual disability (ID) or physical disability. There are common comorbid diagnoses
including ID. Although a spectrum can contain many extremes, there are standardized
criteria to establish an ASD diagnosis. The most widely used criteria are from the
American Psychiatric Association’s The Diagnostic and Statistical Manual of Mental
Disorders (DSM). In 2013, the American Psychiatric Association published the fifth
edition of The Diagnostic and Statistical Manual of Mental Disorders (DSM-5). Not

without controversy, DSM-5 eliminated three separate diagnoses of autism, Asperger’s



disorder, and pervasive developmental disorder—not otherwise specified (PDD-NOS), and
folded them into a single diagnostic entity called autism spectrum disorder.

At its core, an ASD diagnosis reflects persistent deficits in social communication
and interaction across different contexts, as well as restricted and repetitive patterns of
behavior (American Psychiatric Association 2013). Each of these two psychopathological
domains have three levels of severity: level one meaning requiring support; level two
meaning requiring substantial support; and level three meaning requiring very substantial
support. It is noted that the severity may shift over time and vary by context (American
Psychiatric Association 2013). Further criteria dictate that the symptoms must be
demonstrated during early development and cause significant impairment in important
areas of functioning (American Psychiatric Association 2013). And lastly, it is important
these symptoms are not better explained by intellectual disability or global developmental
delay (American Psychiatric Association 2013).

In practice, familiar observations include a failure to initiate or respond to social
interactions, lack of eye contact or facial expressions, and a lack of interest in peers, as
well as stimming, repetitive motor movements, intense focus and preoccupation, and
unusual sensory sensitivity (American Psychiatric Association 2013). This can result in
challenging behaviors including elopement, self-injury, compulsions, and meltdowns
(Bell 2018). Although this answers the basic questions around the medical definition of
autism, later in this work, the history of autism is further explored from a socio-cultural
perspective. Evolving views on autism, disability, and neurodiversity provide an

important context, particularly as it pertains to employment.



2.2 Epidemiology and Prevalence

In 2018, the Center for Disease Control and Prevention (CDC) published updated
numbers on the prevalence of autism spectrum disorder. Estimates from the Autism and
Developmental Disabilities Monitoring Network 2014 surveillance year now put the
prevalence at one in fifty-nine children, a 15 percent increase from the 2012 surveillance
year and a 151 percent increase from its first surveillance year in 2000 (Baio et al. 2018).
Although the researchers warn this study cannot be generalized to the entire United States
population, it has been the statistic most often referred to in research, the media, and by
advocates and stakeholders.

Autism is currently mostly diagnosed with standardized assessment tools like the
Autism Diagnostic Observation Schedule (ADOS) governed by the criteria in the DSM-5.
Studies have shown that ASD is primarily a genetic condition (Bai et al. 2019; Tick et al.
2016), yet it does not have a clear or reliable biological marker to aid in a diagnosis. In
addition, what may complicate research and prevalence surveillance is that there are
differences between a medical diagnosis and an educational determination of disability.
The medical diagnosis is typically done by developmental pediatricians, psychologists, or
neurologists, aided by diagnostic manuals like ADOS. However, an educational
determination is made by an evaluation team of various school professionals to determine
whether a student qualifies for services under the Individuals with Disabilities Education
Act (IDEA) (Wilkinson 2011).

In a multiple state study, Maddox et al. (2019) found that 90 percent of children

receiving special education services for autism meet the criteria for autism on the ADOS.



However, they note significant state-by-state differences which could be explained by
differences in how schools determine eligibility for autism services.

The rise in prevalence is often framed as either an issue of identification factors or
an issue of increased risk among the population. The reality is that a more complex
understanding is needed. Researchers have not found a singular defined cause for autism,
and the cause of the increased prevalence has not been fully defined either, though most
evidence points to diagnostic changes. Researchers looking at data from Denmark found
that 60 percent of the increase in observed prevalence of ASD can be attributed to
changes in reporting practices (Hansen, Schendel, and Parner 2015). A study in
California found that more than a quarter of the increased autism caseload at the
California Department of Developmental Services between 1992 and 2005 was
associated with a diagnostic change—individuals previously diagnosed with mental
retardation were now diagnosed with autism (King and Bearman 2009).

Recent findings suggest that there has been a broadening of the population with
autism. As autism changed over the last fifty years from a narrowly defined categorical
view toward a more inclusive heterogeneous spectrum-based view, differences between
individuals with autism and the general population are decreasing and this could result in
decreasing effect sizes of group comparison studies (Redgaard et al. 2019). In the world
of autism research, this may reduce the capacity to build useful models as lines between
populations are blurred. It may be no stretch to apply this same perspective to efforts to
standardize strategies for more inclusive employment. A population that is too broad will

face challenges in targeting specific interventions.



2.3 Conditions Comorbid with Autism Spectrum Disorder

One of the challenges and difficulties in understanding autism and its place in the
workforce is the wide range of the spectrum and the role that comorbid conditions may
play. Distinguishing between ASD and other diagnoses may be challenging due to
overlapping symptoms. In fact, according to the fourth edition text revision DSM (DSM-
IV-TR), published in 2000, an individual could not be diagnosed with attention deficit
hyperactivity disorder (ADHD) during the course of a pervasive developmental disorder
(Matson and Williams 2013). This was later revised with the publishing of the DSM-5.
Comorbid conditions may affect an individual’s autistic symptoms (Garcia-Villamisar
and Rojahn 2015), or vice versa, an ASD diagnosis can impact how comorbid conditions
are manifested or treated (Matson and William 2013).

Where in the past ASD was often a singular diagnosis, there has been an
increased recognition of comorbid psychopathology in the last two decades. There has
been a growing body of research and as a result a much better understanding of the
interplay between autism and comorbid conditions. It is now commonly accepted that
adults with ASD have a high prevalence of different psychiatric comorbidities (Vohra,
Madhavan, and Sambamoorthi 2017). These differential and more accurate diagnoses of
similar but distinct disorders are important to develop effective treatments, and in our
case, important to understand when analyzing the employment environment. Outcomes
for people with an autism-only diagnosis may look very different from outcomes for
people with autism and epilepsy or people with autism and an intellectual disability.

Overlapping disorders and comorbidity may make it difficult to evaluate research

that covers autism and employment issues. Although few studies imply causality, it may



be challenging to interpret outcomes for individuals with autism spectrum disorder when
comorbid disorders may influence a correlation. As Cimera and Cowan (2009) find,
placing the heterogeneous population with ASD into one category has limitations as
individuals across the spectrum vary considerably. As echoed in Redgaard et al. (2019),
this makes it increasingly difficult to generalize between people with autism diagnoses.
Schaller and Yang (2005) found that not having a secondary disability is significantly
related to successful competitive employment services case closure. Holwerda, van der
Klink, Groothoff, and Brouwer (2012), in a systematic review of predictors for work
participation, found comorbidity negatively influencing work outcomes in five studies.
2.3.1 Common Comorbid Disorders

A large study, utilizing a three-state Medicaid database sample of adults examined
comorbidity prevalence among adults with autism spectrum disorder. It found that 81
percent of adults with ASD had a psychiatric disorder comorbidity, compared to 42
percent of adults in a general population (Vohra, Madhavan, and Sambamoorthi 2017).
Common comorbidities include: developmental disorders, anxiety, ADHD, and
schizophrenia.

Table 1. Research on Common Comorbid Conditions with ASD.

Condition Research findings
Odds ratio of ASD and No ASD

Attention-deficit Adults with ASD: 8.2%
hyperactivity disorder Adults without ASD: 0.7%
(ADHD) Adjusted Odds Ratio: 12.89

(Vohra, Madhavan, and Sambamoorthi 2017)




Table 1. Continued.

Anxiety and mood
disorders

Anxiety

Adults with ASD: 12.2%

Adults without ASD: 5.6%

Adjusted Odds Ratio 2.34

(Vohra, Madhavan, and Sambamoorthi 2017)

No significant comorbidity found for mood disorders.

Other source:

Compared with a sample of 1751 community children,
children with Asperger syndrome and autistic children
demonstrated a greater rate of anxiety and depression
problems.

(Kim et al. 2000)

Developmental disorders
and intellectual
disability

Developmental disorder

Adults with ASD: 69.5%

Adults without ASD: 5.1%

Adjusted Odds Ratio: 44.60

(Vohra, Madhavan, and Sambamoorthi 2017)

Other source:

Rates of individuals with ASD and ID are about 50-70%
of all ASD cases.

(Matson and Shoemaker 2009)

Schizophrenia

Adults with ASD: 16.6%

Adults without ASD: 11.1%

Adjusted Odds Ratio: 1.61

(Vohra, Madhavan, and Sambamoorthi 2017)

Other source:

Proportion in ASD population: 2.43%
Proportion in general hospital population: 0.24%
(Kohane et al. 2012)
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Table 1. Continued.

Epilepsy

Adults with ASD: 22.7%

Adults without ASD: 4.8%

Adjusted Odds Ratio: 5.84

(Vohra, Madhavan, and Sambamoorthi 2017)

Other sources:

Typically quoted at 30% but variable rates reported in the
literature.

(Maski, Jeste and Spence 2011)

Proportion in ASD population: 19.44%

Proportion in general hospital population: 2.19%
(Kohane et al. 2012)

Sleep disorders

Sleep problems are common in ASD (reported in 40-86%)
(Maski, Jeste and Spence 2011)

Proportion in ASD: 1.12%
Proportion in hospital: 0.14%
(Kohane et al. 2012)

Sensory-processing
disorder

Sensory symptoms are more frequent and prominent in
children with autism than in typically developing children
(Rogers and Ozonoff 2005)

2.4 Transition to Adulthood

As noted earlier, research focused on lifespan issues for individuals with ASD,

which includes the transition to adulthood and employment, receives only 2 percent of

total research funding. Employment and workforce issues start with this transition to

adulthood.

The transition to adulthood for young adults on the autism spectrum is particularly

harrowing. As students reach the end of their school career, the legal mandate for services

changes drastically, colloquially called the “service cliff” (Roux 2015). In fact, services

are already declining during a student’s high school tenure, particularly for those without
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a comorbid ID diagnosis (Laxman et al. 2019). According to the data in the National
Longitudinal Transition Study-2 (NLTS-2), only 19 percent of students with ASD had a
vocational rehabilitation (VR) representative as an active member of the transition team
(Shogren and Plotner 2012). More than two-thirds of families report that “some” or
“great effort” was needed to access services following high school (Roux et al. 2015).

The findings from the NLTS-2 paint a bleak picture overall: compared to
individuals with different disabilities, youth with autism are among the least likely to be
employed or have held a job in the 8 years after high school graduation. Nearly 30
percent are not engaged in a productive activity of employment, post-secondary
education, or job or skills training (Newman et al. 2011). Furthermore, compared to their
peers with different disabilities, they are among the groups that work the fewest hours,
are more likely to hold a temporary position, and are more likely to report an income of
under $25,000. In addition, individuals with ASD were least likely to have found a job on
their own and more likely to have found a job through employment agencies or a teacher
or school. Lastly, those individuals with ASD that were not employed were less likely to
be looking (Newman et al. 2011)

Only 1 percent of individuals with ASD were married in the eight years after high
school, they had the lowest rate of seeing friends at least weekly, and they are among the
least likely to be living independently. According to the NLTS-2 study, about 42 percent
of young adults on the autism spectrum never worked for pay during their early twenties
(Newman et al. 2011). This leads to the purpose of this thesis of shaping better outcomes
for people on the spectrum. To get to this purpose, a better understanding of the

environment is needed.
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3. ENVIRONMENTAL SCANNING
3.1 Strategic Management and Environmental Scanning

In the 1950s and 1960s, research institutions like Harvard Business School were
leading the charge in developing strategic management concepts. Markets were no longer
seen as operating under forces beyond the control of managers and firms, but rather as
places where firms, with planning, could shape outcomes based on their responses to
these forces (Ghemawat 2002). To be able to plan in, and adapt to, market environments,
managers need theories and tools to analyze their current environments and situations.
This analysis helps managers understand external and internal, and micro and macro,
factors that impact strategy and influence business decisions. The goal of these analytical
methods is to formulate a strategy for the firm to increase competitive advantage.

In the 1960s, Harvard scholar Francis J. Aguilar published his works on strategic
management and how executives scan their firms’ environment. The study is concerned
with the way in which management gains relevant information, about events occurring
outside the company, to guide the company’s future course of action (Aguilar 1967).
Echoing the contemporaneous concept of the strengths, weaknesses, opportunities, and
threats (SWOT) analysis by Christensen, Andrews, and Bower, Aguilar posited that
“strategy should be responsive to both the risks and opportunities confronting the
company in its external environment and the strengths and weaknesses—present and
potential—within the firm itself” (Aguilar 1967).

Aguilar’s 1967 book Scanning the Business Environment is credited with
introducing the taxonomy of this environmental scanning: economic, technical, political,

and social. This was reshuffled by others into the acronym PEST. Subsequent authors and
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researchers have added more factors to the taxonomy including legal, environmental,
regulatory, ecological, demographic, and more. Some of these are superfluous and
redundant.; legal and regulatory factors fit comfortably under the political umbrella.
Others are not relevant to this research.

However, this thesis does not concern a particular firm, a singular industry, or
even a market an sich, nor a firm’s place within a market or environment. The
perspective taken in this thesis is one of social change within the overall workforce, or an
organizational change at an individual firm level. Still, for this purpose, Aguilar’s PEST
analysis may be best suited to answer the two central question of “where are we now?”
and “how did we get there?” This question requires a comprehensive look at the
environment in which the question is placed. In this thesis, the PEST framework
examines the political, economic, social, and technological forces that impact this social
change. The goal here is to identify the key environmental currents in which competitive
employment for people with ASD is placed in order to formulate a strategy to increase
this competitive employment and build a more neurodiverse workforce.

3.2 The PEST Analysis

Aguilar, in his book, ponders that the relevant world is too complex to be
completely summarized in the environmental scanning activities (Aguilar 1967). He
likens the process to piecing together a giant puzzle from the parts of many giant puzzles
where you have to look for missing pieces while deciding which of the pieces even
belong to your puzzle.

This is undoubtedly the dilemma in this analysis as well. Aguilar’s framework

provides a focus on the political, economic, social, and technological pieces of the
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puzzle, but the history of autism and employment of people with disabilities touches
many different laws, concepts, and directions. The subsequent section will provide a
guide as to what specific pieces of the puzzle will be covered.
3.2.1 Political

The political and legal landscape in which employment of people on the spectrum
is set touches on a wide variety of laws, policies, and issues. This thesis will explore the
most impactful of these laws as well as a brief history of the legal and political
environment. A considerable section will cover Title I of the Americans with Disabilities
Act, which prohibits discrimination against individuals with disabilities in all aspects and
stages of employment. Particular focus will be given to the impact of ADA on businesses
as well as employees with relevant case law and regulations.
3.2.2 Economic

Employment is intertwined with the economy. The economic environment
impacts business decisions on employment and hiring. Unemployment and workforce
participation rates have implications for the economic situation of individuals with ASD.
This thesis will focus the macro trends in the economy, the rate and modality of
employment of people on the spectrum, and the small business environment.
3.2.3 Social

Trends in society impact the attitudes and perceptions towards people on the
spectrum. This thesis will explore the social history of autism with a particular focus on
public attitudes toward and awareness of autism and subsequently put this in the context

of hiring and employment decision-making by managers.
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3.2.4 Technological

The rate of technological change impacts employment on a global level.
Technology can increase production, shift employment requirements, and affect hiring
and training. Special attention will be paid to adaptive and assistive technology that can
lower barriers to employment, as well as technology shifts that can impact the jobs and

skills required in the future of a neurodiverse workforce.
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4. THE POLITICAL ENVIRONMENT

Employment and disabilities are intertwined in a complex maze of legislation
with a long history and many different acts, amendments to acts, regulations, and court
cases. What follows here is a brief history of disability rights and legislation and a look at
some of the larger legal frameworks in which employment of people with ASD is placed.

4.1 A Brief History of Social Welfare Policy in the United States

Disability and poverty have been intertwined throughout political history.
Nineteenth century England and its Poor Law Reform Bill of 1834 which discouraged
relief to those refusing to enter a workhouse embodied the harsh and punitive attitude
toward the poor (Trattner 1999). This was the era of Charles Dickens and the Victorian
last-resort workhouses, where life should be made so miserable for the poor they would
rather work than accept public aid. These poor laws spread westward and the idea that
public relief tended to further impoverish and demoralize recipients had even more
broader acceptance in the United States (Trattner 1999).

In the nineteenth century, social welfare in the United States. was a partnership
where private philanthropy complemented public aid. A mixture of charity, government,
and law that was not always congruent in philosophy. In the late 1800s, as the United
States Congress chartered the Columbia Institution for the Instruction of the Deaf and
Dumb and the Blind and state legislatures established other schools for the blind and
deaf, some American municipalities enacted so-called “ugly laws” as a subset of beggar
laws. In Chicago, in 1881, the city code mandated that any person who is “diseased,
maimed, mutilated, or in any way deformed, so as to be an unsightly or disgusting object

[...] shall not therein or thereon expose himself to public view” (Adrienne 2010) under
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the penalty of a §1 fine. A draft ordinance in New York added a reference to idiots and
imbeciles so as to include cognitive disabilities (Schweik 2009).

Susan Schweik (2009) concludes that these ordinances epitomized the oppression
of those with disabilities, embedded in classed social relations. In her book Extraordinary
Bodies, Rosemarie Garland Thomson writes that “perhaps the most enduring form of
segregation [for disabled people] has been economic: the history of begging is virtually
synonymous with the history of disability” (Thomson, 1997).

In the 1930s, the Great Depression era, the United States followed the rest of the
industrialized world into the welfare state. In 1938, the Fair Labor Standards Act (FLSA)
created the right to a minimum wage and established the eight hour work day and forty
hour work week and overtime pay for people who work over forty hours (Fair Labor
Standards Act of 1938). The Act’s Section 14(c) is important for people with disabilities
as it authorized employers to pay subminimum wages to workers who have disabilities.
This provision prevails in law today and this will be covered further in subsequent
sections.

Earlier, in 1935, the Social Security Act was enacted and signed into law by
President Roosevelt. Today, the Social Security Administration has two main programs
that provide cash benefits to people with disabilities: Social Security Disability Insurance
(SSDI) and Supplemental Security Income (SSI). Not until some years after the passage
of the initial Social Security Act, did Congress add public assistance programs under the
SSDI program. The Social Security Amendments of 1956 established the first monthly
cash benefits for persons who are disabled and aged fifty to sixty-four (Social Security

Administration 2018b), with disability defined as blindness, or the “inability to engage in
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any substantial gainful activity by reason of any medically determinable physical or
mental impairment” (Social Security Amendments of 1956). The Social Security
Amendments of 1960 established benefits for disabled workers under age fifty and the
amendments of 1965 changed the definition of disability by changing the durational
requirement from long-continued and indefinite duration to a continuous period of not
less than 12 months (Kearney 2006).

In 1972, Congress established the SSI program for people sixty-five or older, or
blind, or disabled, with payments beginning in 1974. Unlike SSDI, SSI benefits are not
based on prior work. You can be eligible for both SSDI and SSI and people who receive
SSI typically also receive Medicaid coverage and are eligible for the Supplemental
Nutrition Assistance Program and housing vouchers (Social Security Administration
2018a).

4.2 Disability Rights: The Rehabilitation Act and Section 504

The 1960s was the culmination of many civil rights fights. The Civil Rights Act
of 1964 included the equal employment opportunities of Title VII which prohibits
discrimination on the basis of race, color, religion, sex, or national origin (Civil Rights
Act of 1964). To further strengthen Title VII, the Equal Employment Opportunity Act of
1972 gave the Equal Employment Opportunity Commission (EEOC) the authority to
initiate its own enforcement litigation and define discrimination (Equal Employment
Opportunity Act of 1972). But disability was not yet a class.

However, with language that was adapted from the Civil Rights Act of 1964, in
1973, the Rehabilitation Act was signed into law. The act, in Sections 501 and 503,

prohibits discrimination on the basis of disability and mandates the use of affirmative
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action in employment and programs conducted by or receiving financial assistance from
the federal government (Rehabilitation Act of 1973). Although the impact of the passing
of the act was not immediately realized, Section 504 was the provision with the most
profound consequences and effectively provided the first federal civil rights for people
with disabilities (Fleischer and Zames 2011).

The Act and its definitions set precedents for subsequent legislation including the
Americans with Disabilities Act in 1990. Section 504 of the Act states that “No otherwise
qualified handicapped individual in the United States, [...] shall be excluded from the
participation in, be denied the benefits of, or be subjected to discrimination under any
program or activity receiving federal financial assistance” (Rehabilitation Act of 1973).
The Act was amended in 1974 to broaden the definition of handicapped and defines
individuals with disabilities as “Any person who (a) has a physical or mental impairment
which substantially limits one or more of such person’s major life activities, (b) has a
record of such an impairment, or (c) is regarded as having such an impairment”
(Rehabilitation Act Amendments of 1974). Activists spent the next years fighting to issue
regulations for Section 504 (Cone 2013).

In 2014, the act underwent significant regulatory expansion and established a
nationwide 7 percent utilization goal for federal contractors to hire qualified individuals
with disabilities, required contractors to invite applicants to self-identify pre- and post-
offer stage and collect data, and implemented changes to the definition of disability to
bring it in line with the ADA Amendments Act (ADAAA) of 2008, which will be

covered shortly (Workforce Innovation and Opportunity Act).
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4.3 The Americans with Disabilities Act: Title I
4.3.1 Introduction

Building on the 1973 Rehabilitation Act, in 1990, the Americans with Disabilities
Act was signed into law by President George H.W. Bush. Title I of the act protects
qualified individuals with disabilities from discrimination in the workplace. The Act
covers the full spectrum of workplace issues from application to hiring, and placement to
training, as well as advancement, discharge and retirement. There are two key parts to
Title I: businesses are prohibited from excluding or otherwise denying equal jobs or
benefits to a qualified individual; and businesses are required to make reasonable
accommodations for the disability unless the accommodation poses an undue hardship for
the business (ADA 1990).

Under the 1973 Supreme Court ruling in McDonnell Douglas v. Green, what
became known as the McDonnell-Douglas burden-shifting framework, a plaintiff alleging
disparate treatment must first establish a prima facie case of discrimination. This
framework was subsequently used in ADA cases as well. The established prima facie
elements to bring forth an ADA claim are (1) the plaintiff’s employer is subject to the
ADA; (2) the plaintiff is disabled within the meaning of the ADA; (3) the plaintiff is
otherwise qualified to perform the essential functions of the job, with or without
reasonable accommodation; and (4) the plaintiff suffered an adverse employment action
because of a disability (Jacques v. DiMarzio 2004) A closer look into each of these
elements will follow.

Before the amendments of 2008, a strict and narrow judicial interpretation of the

ADA severely weakened the intended promise of providing “clear, strong, consistent,
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enforceable standards addressing discrimination against individuals with disabilities”
(ADA 1990). The ADA used the amended Rehabilitation Act of 1974 definition of
disability, replacing the word handicapped with disabled (ADA 1990). Congress expected
the definition would be interpreted under the ADA consistently with how it was applied
under the Rehabilitation Act (29 C.F.R. § Pt. 1630). However, courts soon debated over
the meaning of the phrases “substantially limits” and “major life activities.” In its first
decade, the ADA turned out to be a windfall for defendants; from 1992 through 1998,
defendant-employers prevailed against plaintiffs in 93 percent of cases (Colker 1999).
4.3.2 The ADA at the Supreme Court Before the 2008 Amendments

The outcomes of two specific Supreme Court cases significantly weakened and
narrowed the scope of protection Congress intended with the ADA. In the first of these
cases, Sutton v. United Air Lines in 1999, the Supreme Court found that corrective and
mitigating measures should be considered in determining whether an individual is
disabled under the ADA. The court found that a corrected impairment does not presently
substantially limit a major life activity and the phrase “substantially limits” requires
consideration of present, not future or hypothetical, impairment.

In Justice Stevens’ dissent in Sutton v. United Air Lines, he notes that the ADA
should be given a generous rather than miserly construction (Sutton v. United Air Lines
1999). Justice Stevens suggests that the interpretation by the court’s majority allows an
employer to refuse to hire any person whose disability is controlled by medication or
even individuals who functions efficiently with a prosthetic limb (Sutfon v. United Air
Lines 1999). In other words, the ADA’s safeguards vanish when individuals seemingly

overcome their limitations.
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In 2002, in Toyota Motor Manufacturing, Kentucky, Inc. v. Williams, the Supreme
Court strictly interpreted the meaning of substantially limiting a major life activity as an
impairment that “prevents or severely restricts the individual from doing activities that
are of central importance to most people's daily lives.” Justice O’Connor, delivering the
opinion of the court clarifies that this determination is not limited to activities in the
workplace alone, but to manual tasks in life in general (Toyota v. Williams 2002). In other
words, because Williams was able to do personal tasks and household chores, a strict
reading of the ADA would not find Williams disabled under the statutes of the ADA.

These issues are of particular interest to people with an ASD diagnosis that have
learned to control certain challenges or autistic traits. In addition, if these traits pose
challenges in the workplace but do not substantially limit daily life, people with autism
would not be found disabled under the ADA.

4.3.3 The ADA Amendments of 2008

Both Sutton and Toyota Motor Manufacturing cases spurred Congress to
intervene in 2008 to restore the initial vision of the ADA with the passage of the ADA
Amendments Act. Echoing Justice Stevens’ dissent, Congress made clear to courts that
the determination of disability should not require extensive analysis and should favor of
broad coverage (ADAAA 2008).

Countering Toyota Motor Manufacturing, an impairment no longer needed to
“prevent, or significantly or severely restrict, the individual from performing a major life
activity in order to be considered substantially limiting” (29 C.F.R. § 1630.2). The
amendments also listed more activities that constitute major life activities, including brain

functions such as concentrating, thinking, and communicating (ADAAA 2008).
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Specifically countering Sutfon, the amendments specified that the determination of
substantially limiting a major life activity is not dependent on mitigating measures,
including, importantly for people with autism spectrum disorder, learned behavioral or
adaptive neurological modifications and the use of assistive technology (ADAAA 2008).
4.3.4 Qualifications and Essential Job Functions

Before the 2008 amendments, people with ASD had a hard time proving they
were disabled under the statutes of the ADA. In Jacques v. DiMarzio, the court held that
the standard of ““substantially limited” is not satisfied by a plaintiff who has a basic
ability to communicate with others but whose communication is inappropriate,
ineffective, or unsuccessful (2004). In Comber v. Prologue, the court made no judgment
on whether social interaction was a major life activity. However, the court found that
although Comber submitted evidence to show that her autism directly affected her ability
to form social relationships (having provided expert testimony that she lives in social
isolation), she was able to work successfully for years and the court subsequently
characterized the issue as a mere personality conflict not sufficient to establish a
disability (Comber v. Prologue 2000).

The Equal Employment Opportunity Commission added “interacting with others”
to its regulatory list as a major life activity after the 2008 amendments (held by the court
in Jacobs v. N.C. Admin. Office of the Courts in 2015) and stated that ASD is “virtually
always be found to impose a substantial limitation” because it “substantially limits brain
function” (29 C.F.R. § 1630.2). Although employee-plaintiffs have found greater success
post-amendments (Hensel 2017), some courts still find an autism diagnosis lacking the

substantially limited qualification. In 2013, in Morse v. Midwest Indep. Transmission Sys.
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Operator, Inc., the court found no evidence that the plaintiff was substantially limited in
any major life activity due to his Asperger’s diagnosis, aided by the plaintiff’s own
testimony that he did not regard his condition as severe (Morse v. Midwest 2013). This
perhaps shows that labels such as high-functioning may not be helpful. A general ability
to pursue daily life activities may conceal specific challenges of autism as a condition.

Even with more successes in getting courts to establish the existence of a
protected disability, an applicant or employee must still demonstrate his or her
qualification for the job. This is measured by whether the person has the appropriate
education background, skills, and experience. If so, the person must be able to perform
“essential job functions” with or without reasonable accommodation provided by the
employer (Mika and Wimbiscus 1996).

For those plaintiffs with ASD who established a disability, many of the same
courts that previously rejected interacting with others as a major life activity concluded
that “getting along with others” was an essential function of nearly every job (Hensel,
2017). Plaintiffs with ASD and other mental disabilities have more trouble being deemed
otherwise qualified to perform essential functions of the job than plaintiffs with physical
disabilities (Hensel and Jones 2005).

The United States Court of Appeals, Eleventh Circuit in Taylor v. Food World,
Inc. in 1998 found that “interacting appropriately with customers” is also an essential job
function, raising the question whether Taylor was otherwise qualified. An earlier district
court ruled that as a matter of law, Taylor’s on-the-job behavior (speaking loudly and
asking customers personal questions) disqualified him for the position of utility clerk.

The Eleventh Circuit found that issues of material fact remained as to whether Taylor was
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qualified. The same court cited Taylor in a subsequent court decision in 2003 in Ray v.
Kroger Co. in which a man with Tourette's Syndrome was deemed unable to perform the
essential job function of interacting with customers without offending them.

Although some courts have held that the employer must tolerate “eccentric or
unusual conduct” due to a disability (Den Hartog v. Wasatch Acad. 1997), the more
recent majority view is that an employer can discipline or terminate an employee for
workplace misconduct even when the misconduct is a result of the disability (Caporicci
v. Chipotle 2018). However, ADA cases are often considered on the merits of an
individualized assessment. In Huge v. Boeing Co. in 2015, the court was convinced that a
reasonable fact-finder could view the plaintiff’s disruptive behavior as conduct resulting
from a disability.

The term qualified is framed within essential job functions, not marginal
functions. However, the ADA requires consideration of the employer's judgment as to
what functions of a job are essential and formal job descriptions are considered evidence
of the essential functions (42 U.S.C.A. § 12111). Courts have generally given substantial
weight to the employer's view of job requirements (Ward v. Massachusetts Health
Research Inst. 2000). In Kinghorn v. Gen. Hosp. Corp in 2014, the court considered
working independently on projects with limited supervision, strong communication skills,
and working collaboratively—all generally skills that may be difficult for people with
autism spectrum disorder—essential job functions.

Courts have found other implicit essential functions to include: being amenable to
supervision and the ability to follow orders of supervisors; ability to control behavior and

refrain from physical violence; understand ordinary pressures of the job; as well as
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regular and predictable attendance (E.E.O.C. v. Ford Motor 2015; Mika and Wimbiscus
1996).
4.3.5 Reasonable Accommodation and Undue Hardship

There are two more key concepts of the ADA: reasonable accommodation and
undue hardship. An employer is required to provide a reasonable accommodation so that
a person who is disabled can fulfill the essential job functions. This may include making
existing facilities readily accessible or less tangible solutions like job restructuring,
modifying work schedules, utilizing equipment or devices, and providing training (42
U.S.C.A. § 12111). This can be an informal, interactive process with the employee (Mika
and Wimbiscus 1996).

Courts have warned, however, that the goal is to identify and provide an
accommodation that allows the employee to perform the defined job effectively, not to
provide the job of the employee’s choice (Connolly v. Entex Info 2001). In addition, a
reasonable accommodation cannot involve the elimination of an essential job function
(Shannon v. New York City Transit Auth. 2003).

Accommodations for employees with ASD may address social skill deficits by
appointing a coach or mentor, using logical language and concrete examples over
emotional language and abstract concepts when training, and encouraging digital
communications over personal communications. In addition, making changes in the
physical environment may address sensory overstimulation (Hensel 2017). Work-at-
home arrangements are increasingly an option and courts have found instances where
these arrangements, if the essential functions of the position can be performed at home,

would not cause an undue hardship (Humphrey v. Mem’l Hosps. Ass’n 2001).
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The term “undue hardship” means an action requiring significant difficulty or
expense. Factors to determine what may be an undue hardship include the nature and net
cost of the accommodation, the overall financial resource