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PREFACE

Because of an interest in the subject of interstate
compacts aroused in 1926 by an article from the pen of
Richard Wasburn Childs, the writer hegan an investigation
of the subject for the purpose of answering certain ques=-
tions which presented themselves. No single source he
was gble to locate answered all his questions, and feeling
the need of something of the sort, he ceme to a decision to
produce such a peper himself as soon as an opportunity pre-
aented.itself. In the summer of 1938, spurred by the
nacessity of preparing a thesis to satlsfy in part the re~-
quirements for & laster's degree, he decided to attempt the
peper. Not enough time was avalleble in which to prepare
a study of the scope gnd thoroughness he had contemplated.
The study whidh rollows‘is -1 comprom;se with his past
intentions. Perhaps at some futuremdate, 8 more extended
effort will be mede.

Some of the questions to which the writer has attexpted
partial answers are: To what extent have interstate compacts
been formulated, and for what purposes? Are there definite
types, or classifications, of compacts? Just what ere the
provisions of typlecel compacts, and what machinery do they
bring into exlstence to administer their provisions? lay
compacts between states be adjudicated like contracts
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between individuals? If so, can a court!s decreses agalnst

a soverelign state be enforced? Can interatate compacts be
utilized to prevent a further encroachment of federal
activities into filelds of state functions? What, if any,

are the objections to interstate codperation through compacts?

No apologles are offered for any lack of unity or
completeness which may be apparent in the pages to follow.
They are an attempt to supply in a single convenlient source
partial answers to the above questlons, together with other
information, perhaps not wholly related, but at least
serviceable for later reference. This will explain the
inclusion both in the body of the thesls and in the appendices,
of materlals that may not be wholly relevant. For a like
reason, certaln sources are listed which have not been
consulted in the preparation of thls paper.

The writer 1s indebted to Vice President John Nance
Garner for valuable helps. Mr. Garner furnished materials
and refersnces from the Library of Congress, together with
a complete bibllography. Honorable Lyndon Johnson had com-
piled a 1list of the Acts and Joint Resclutions enacted by
Congress for the purpose of glving its consent to interstate
compacts, as well as a supplementary bibliography. The
Administrative O0ffice of the Council of State Goverrnments
supplied me with coples of & few model statutes which that
organization recommends as being sultable and desirable for

enactment and for preservation through interstate compacts.



I am sincerely grateful for all these helps, without
which the paper following could not have been written.

I am particularly obligated to Dr. K. L. Arnold,
Dr. E, 0. Tanner, and Dr. E. 0. Willey, members of the
faculty of the Southwest Texas State Teachers College, San
Marcos, for valuable suggestions and for editing the manu-
script, If the thesls has any merit, these men deserve

much of the credlt.

E. L. Hason
San Marcos, Texas

August, 1938
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A STUDY IN INTERSTATE CCQMPACTS

CHAPTER I
ORIGIN OF THE COMPACT CLAUSE

No state shall, without the consent of Congreas
~es enter into any agreement or compact wi
another state, or with a foreign power ...

Article 1, Section 10, of the Constitution places
a8 number of restrictions on the states in thelr relations
one with another, and with the national govermment. The
above clause decidedly restricts the rights of the states
with respect to the making of compacts. It is & negative
statement, confers no powers, but rather restricts exist-
ing powers. For convenience, the quoted words will herein
be referred to as the compact clause,

No doubt every single item of the Constitution was
placed therein for definite reasons, but few of the items
have so interesating a history as does the compact clausee.
To borrow a trite phrase from biology, it was a product
of heredlity and enviromment. It was a literal descendant
of the same restriction enforced by Ihngland on the Colonles.

' Clauses of like intent were in previous real and projected

plans for unions, the last belng the Articles of Confederation.

l. Constitutlion of the United States, Article I,
Section 10, Paragraph e




As to environment, several plens submitted to the
Constitutional Convention contained variations of the
compact clause, Mutual fears and distrusts among the
states of the Confederation, particularly with respect

to possible commercial agreements, suggested the necessity
of depriving the states of the power to enter into com-
pacts with one another and with foreign powers, without
the consent of Congress.

It was no secret in the Constitutlional Convention that
different Colonies and, later, states had made compacts
prior to the Confederation, and also under the Confederation.®
They dealt with boundary settlements., Colonlal compacts
were not valid until they recelved the assent of the British
Crown, and state compacts during the Confederation were
supposed to receive the consent of the Congress, but this
formality was not always observed, as will be shown later.
Intercolonlal compacts usually contained provisions in
the text for submission to England, or else in the instruce
tions to the Commissloners who negotiated them. The
Ingtructions to the Commiassloners from Massachusetts who
met with Cormlssioners from New York at Albany in 1773, to
form a boundary compact, contaln these words:

The line (i.e., the boundary line between New York
and Massachusetts) 1s to be immediately submitted to

His Royal Majesty for His Royal epprobation and con-
firmatlion.d

2. Thess compacts are listed in the Appendix.

3+ Johnson, EBthel, "Labor Compacts in the United States,"
International Labor Review, Vol. 33 (June, 1936), p. 792.




Records are avallable of at least nine compacts entered
into between English Colonies in America, and in every case
they were submitted to England for approval or re jection.
Alice Mary Dodd? thinks that the power of Congress to give
consent to interstate compacts 1s a continuation of the
power which was exercised by the Crown and the Privy Councill,
The idea was adopted by varilous unions, formed and

contemplated, in America. In 1643, Connecticut, New Haven,
Massachusetts, and New Plymouth formed a loose confederation
called "The United Colonies of New England," and adopted a
constitution, or charter of powers, for the organlzation.
Among the dutles of the Commlssloners, two from each Colony,
as ocutlined in the constitution, were:

To Declare War, make Peace, divide the Spoils of War,

and to take measureg for the preventions of quarrels

among the Colonies,
This was intended to be a definite restriction on the treaty
meking powera of the four Colonies composing the confedera-
tion. The enumerated powers were to be exerclsed by the
Cormlssioners acting for alle. There is evidence that the
Colonles recognlzed that their powers had been circumscribed
for the general good, and that they asked for the consent of

the Commiasioners when an occaslon arose calling for a treaty,

4., Dodd, Alice Mary, "Interstate Compacts,"” 70 U. S.
Law Review, p. 557. - T

1vg° Chitwood, Oliver P., A History of Colonial America,
Pe . ’




A voluminous American History, in giving an account of the
dealings of one de la Tour with Maasachusetts, says:

The Massachusetts Authorities were reluctant to abandon

de la Tour, but seeing no alternative, they made a

treaty for free trage, subject to a confirmation by the

federal Commlssione.

A little more than a century after the formation of the
New England Confederation, a plan for a union of the entire
group of thirteen Colonies was proposed, but not adopted.
An item from the Albany Plan, 1754, reads as follows:

The President General, with the advice of the Grand

Counell, shall hold or direct all Indlan treaties

in which the General Interest of the Colonles 1s

concerned,
This Plan, had it been adorted, would have resulted in a
mild restriction on the treaty making powers of the separate
Colonles. It would have applied to treatles with the Indlans,
and apparently would not have applied to compacts between
Colonies, or between a Colony and a foreign power. The reason
is apparent, At the time, all such compacts and treaties
had to be submitted to England for approvale.

A more definite source of the compact clause 1is to be
found 1n the Articles of Confederation. To quote:

No state, without the consent of the United States

in Congress assembled, shall ... enter into any confer-

ence, treaty, agreement or Alllance with any king,
prince or state.

6. Plymouth Colonial Records, 1x, 59, as clted by
Hart, History of the American Natlon, Vol. IV, p. 135.

7. Warren, Supreme Court and the Soverelgn States,
Notes, p. 126,




No two or more states shall enter into any treaty

of confederation or alliance whatever between them,

without the consent of the Unlted States in Congress

assembled, speclfying accurately the purpose for whigh

the same 1s entered, and how long 1t shall continue.-:
The similarity of the provisions and language of the above
leaves no reasonavle doubt that it was the immediate source
from which was to come later the compact clause of the
Constitutions These provisions in the Articles probably
originated with John Dicklnson. Indeed, for reasons not
necessary to include here, it 1s thought that Dickinson was
the lmmediate author of the entire Articles, but we are sure
he received a-letter from Dr. Franklin® containing some sug-
gestions to be included in any plan of union which might
be adopted. We also know that Dickinson elaborated on these
suggestions, and wrote a serles of restrictions upon state
powers. - Among them was the quotation given above, with some
variations, which was within a few months to be a part of the
Articles of Confederation, and within a few years, with
greater modifica‘bions, to be a part of the Constitutione.

From certain speeches before the Comstitutional Con-
vention, which will be cited later, we know that this pro-
vislion of the Articles of Confederation was ignored at times.

The government had no power to enforce 1t, or any of the

other provisions, and it soon becsme apparent that chaos and

8. Articles of Confederation, Article vi.

9« Warren, op. c¢it., p. 126,



perhaps a loss of the independence so hardly won would
result if the central govermrment were not made stronger.
After two asbortive attempts, a convention assembled in
Philadelphia with instructions to amend the Articles, but
there 1s reason to bslieve that the leaders of the movement
contemplated a new kind of government entirely.

One reason for believing this 1s the fact that several
plans for a different type of govermment were prepared in
advance of the opening of the Constltutlional Convention.

Some of the plans contalned restrictions on the treaty making
powers of the states. Pinckney's Plan,l.o which was a skelston
out line merely, contains these words, "No state to form
treaties, compacts, etc., without the consent of Congress.’ill
A simlilar meaning can be read into the original of the
Virginia Plan without doing & violence to the text.: Quite
definitely, the New Jersey plan would have restricted the
treaty making powers of the states. No such restrictions are
to be found in Hamilton's Plan, probably for the reason

that his Plan would have practically destroyed the states as
sovereignse.

Aside from historic precedent, -there must have existed
a folt noed for constitutional provisions restricting the

10, There is some question that Pinckney's Plan was
submit ted to the Constlitutional Convention in the form which
we know it todaye.

1l. These varlous Plans are avallable in a number of
sources; see Unlted States, Formation of the Unilon, Government
Printing Office, Washington, D. C., 19276



treaty making powers of the states, or they would hardly
have been included in the varlous Plans mentloned above.
The need evidently arose from a general fear of possible
evil consequences of state compacts and treaties between
states and foreign powers. One has but to read the debates
of the Constitutional Convention to realize this, Time and
again the matter was mentioned, with fears and forebodings.
A few cltations of typical examples followe.

Alexander Hamilton frequently pointed out the common
danger 1f the states were not restricted in their treaty
making powers., Referring to possible treaties between a
state and a forelgn power, he sald:

Allliences will be formed with different and hostile .
Bo, ond meke na parties bo their quarrels.i - o e
’
This astute statesman's words were more than groundless
-predlctions, for actual threats of foreign alliances were
volced at times. Among others, Bedford of New Jersey made
such a threat on one occaslon, as reported by Madlson:
They (i.e., the large states) dare not desert the Con-
federation. If they do dare, the smaller states will
find some figeign power to take us by the hand and do
us Justice.
James Madison frequently referred to the eventualities which

could occur, should such alllances be formed, and countended

strongly for a government strong enocugh to prevent them. He

12, Madlson's Notes in Formation of the Union, p. 302.
13- Ibido’ po 316.




pointed ocut that certain members of the German confederation
had made treaties with foreign powers, and that the constitu-
tion of their union did not forbid 1t.14 He likewlse polinted
out that certaln states in America had made treaties with
other states, and with the Indian tribes, although forbldden
to do so by the Articles of Confederation. He reports himself
as saying:
By the Federal Articles, transactions with the Indlans
appertain to Congress, yet in several instances the
states had entered into treaties and wars with them,
In like manner, no two states can form among themselves
troaties, etce., without the consent of Congress. Yet
Virginia snd Maryland in one instance, Pennsylvania and
New Jersey in another, had entered into compacts wilthout
previous application or aubsequent apology «19
Madlson was exposing the wealknesses of the Congress, but the
Delegates from New Jersey and other small states saw dangers
ahead 1f the large states allled themselves against the smaller.
Judge Ellsworth in particular frequently pointed out the
perilous situations in which the weaker states would be placed
if the strong states should Joln forces and interests.
Jame s Wilson tried to reassure Ellsworth and others by re-
peating Hadison's arguments made a fév.days before Wilson's
speech. Wllson, speaking Saturday, June 30, sald in part:
Much has been said about the three larger states com-
bining to glve us & monarchy or an autocracy. Let the
probabillity of thls combination be explained, and it

will be found that ‘a rivalship rather than a confederacy
will exist smong them.l6

14. 1Ibid., pe 228,
15, Ibid., p. B864.
16, Ibid., p. 829.



But New Jersey's fears for her safety, should the three
large states enter into treatles of alllance, were not easlly
quieted. We find Paterson of New Jersey, and he was not
alone in this, seriously proposing that all the territory
be thrown together, and thirteen equal divisions be made of
1t{17

Into such enviromment, and from the ancestry traced
above, the compact clause of the Constltutlon was born. The
need for 1t 1s further reflected 1n the fact that no critie
clan was offered to 1t anywhere in the Convention's debatese.
Item by item, the varlous sectlions of the Constitution wsre
proposed, debated, and sometimes amended. Not one sentence
of hostlle eriticliam of the compact clause 1s found in any
of the recorded debates In the Convention. Monday, August 6,
Rutledge presented the Rep?rt of the Committee of Dstall,
contalning the Constitutioﬁras it existed on that date. \'l‘he
conpact clause was in Article XIII. This Article was debated
August 28, and certain alterations were made in 1it, but the
compact clause was not touched. The Article as a;nended was
then agreed to without a record vote .18 |

The next stép in the history of the compact clause was
the submission of the completed Constitution to the Congress,
and to the states for ratificatlon. There 1s no recorded
opposition to 1t invthe deﬁates 9 Congress, or in the state

17. Fiske, Cri‘tica; Period of American History, p. 247.

18. Formation é_g_ the Unlon, p. 631.
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legislative bodies. Contemporaneous writings, as the

Federalist Papers, nelither ettack nor defend the compact

clausee. Surely, had there been any open hostility to 1t,
Hamilton and others would have defended it, as they did other
portions of the Constltution which were attacked., The only
plausible conclusion is that the compact clause of the Consti-
tution met with unanimous sapproval,

Having sketched the origln of the compact clause, .the
conditions in 1787 which were partially responsible for its
inclusion in the Constitution, and the apparent unanimity of
thought in approval, we should say a word concerning the
nature of its provisions. It 1s in no sense a delegation of
powers.  As Colonies in the British Empire, as states under
the Articles of Confederation, these communities had enjoyed
the power to make compacts one with another, under restric-
tions. The restrictions, as well as the powers of the states,
are sirply continued. It appears to the writer, then, that
i1t is incorrect to refer to compact making under authority of
Article I, Section 10, Paragraph 3, of the Constitution.
Compacts are made under powers reserved to the states, and
not under powers granted to them by the Constitution. Amend-
ment X reserves to the states, or to the peoplse, all powers
not forbidden by the Constitution to them, or granted by it

to the national govermment. Power to make compacts is one of
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these reserved powers, nowhere granted to the states, but
inherent in thelr soverelgnty. When it 1s exercised by a
state today, the action is the nesrest approach to an act
of sovereignty of which a state is capable.

The soverelign right to make compacts was wlsely
limited by the Fathers of the Constitution, but their
foresight 1s more discernlible from the fact that they did
not abolish the right sltogether. It la one of only two
rights remaining to the states by which they may campose
differences which may arise between two or more of them,
the other belng litigations before the Supreme Court.
Without the right to meke compacts, 1t 1s difficult to
sec¢ how the states would have endured the Tnion during the
sarllier years of experimentation with it. The developments
under the reserved right to make compacts, and the use of
such compacts :for other than the settlement of boundary dis-
putes, will be Investigated in the next chapter.



CHAPTER II
COMPACTS AND PRINCIPLES DEVELCPED SINCE 1789

The maeking of interstate compacts did not begin with
the Consti tution, s was shown in the previous chapter. As
early as 1650, we find Connecticut forming a compact with
New Netherlands which was little short of a formal treaty
between soverelgn states. Eight other compacts are kmown to
have been negotiated prior to the separation from England,
and at least four during the Confederation.t Compact making
has continued under the Constitution, with 1little change in
method. The extent of this development, and certain prine
ciples which have been evolved, will be the object of the
present chapter.

Compact making under the Constitution had its begin-
ning in the very first year of Washington's first Administra-
tion as Presldent of the United States, In 1789, & compact
was negotiated, or brought into being, between Virginia and
Kentucky. The terms of the compact really set up some of
the conditions under whi&h Kentucky was to lose her status
as a territory of Virginla and assume statehood. There was
no formal consent of Congress to thls compact, other than the
Act which adnitted Kentucky as a state, but a supplementary

agreement did recelve the consent of Congress, formally.2

l. Frankfurter and Landls, "The Compact Clause and the
Consti tution,"” Yale Law Journal, Vol. 34 (May, 1925), Appen~
dix A. These compacts are 1lsted in Appendix of this thesis.

2. U. S. Statutes at Large, p. 189, 1791.
“]Zw
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Virginia ratified the supplementary agreement in 1'789,:5

4 of the same year may be interpreted

and a Kentucky statute
as a ratification of the agreement., See Note 22,

The next step in compact making under the Constitution
was taken in 1820, and Kentucky was agaln inwolved, The
compact of 1820, like the supplementary agreement of 1789;
provided for the settlement of a boundary dispute between
Kentucky and Tennessee. This method has since been followed
in the settlemsnt of béundary disputes in all but a few
cases, which woere settled by the Supreme Cpurt? The compact
of 1820 1s sometimes mentioned as the first under the
Constitution, due to the fact that the agreement between
Virginia and Kentucky was really an agreement between a
state and 1its Territory, but with the admission of Kentucky
as a state, the agreement being incorporated into her Consti-
tution, the legallity of a formal compact was definitely
established. The Tennessee-Kentucky compact was ratified
by Kentucky in 1820, Tennessee having ratified it the previous
year, and Congress gave its formal consent by an Act in 1820.5

Elght years later, Congress gave its consent to a dife
ferent kind of compact, the only one like it in our Historye.

Virginia and Maryland Jointly chartered and incorporated a

3. Virginia Statutes of 1789, pe. 17.
4, 1 Littleton's Statutes at Large, p. 609,
54 3 Ue. S. Statutes at Large, p. 609.
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firm dolng interstate business, the C. & O. Canal, and
Pennsylvania also ratified the completed agreement. The
consent of Congress to the trli-state compact was given in
1828,6 after the agreement had been set up and ratified by
the three states concerned.

Twenty=-five years later, a compact was completed between
Massachusetts and New York which concerned more then the
defining of a boundary line. Massachusetts ceded the so-
called "Boston Corner® to New York. This was the first
instance under the Constitubtlion of a cession of territory
by & compects. The compact was ratified by both states, and

7 There

Congress gave officlal consent two ysars later.
have besn other instances of territorial cession, but none
of them involved a great deal of territory except the
Virginia-West Virginia compact of 1866+, Thils was something
of an aftermath of the formatlon of the new state of West
Virginia. Under the terms of the compact referred to,
Virginia ceded two countles, Berkley and Jefferson, to west
Virginie. By an Acﬁe Congress gave consent to the compact
which completed the transfer.

An interesting development of the power of a state to
make compacts occurred in 1857, This time the agreement
was entered into by a state and a forelgn power. New York

and Canada provided for concurrent leglslation incorporating
an international bridge. New York and Canada ratified the

6« 4 U, 8. Statutes at Large, p. 101,

7« 10 U, S. Statutes at Large, p. 602,
8¢ 14 U. S. Statutes at Large, No. 12, p. 350,
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campact and carried out its provislons, but for varlious
reasons, Congress did not grant 1ts officlal consent teo
New York until thirteen years later, in 18'70.9 Undexr the
Constitution, a state 1s as free to compact with a foreign
power as with another state, consent of Congress being neces-
sary in both cases.

In all, Congress gave consent to states to form compacts
nine times prior to the Civil War, Nine Acta of consent
over a space of eighty-two years shows that the compact move-
ment gathered 1little real headway in this period. In the
period between 1861 and 1897, inclusive, a period of thirty-
seven years, Congress gave its consent to states for the fore-
mation of compacts nine times. That 1s, as many consents were
given in this perlod of thirty-seven years as in the previous
period of eighty-two years., The compact movement was galining
slowly in momentums From 1897 to the middle of 1936, Congress
gave congent to atates for compact making fifty-nine times.
Let us tabulate these three perlods for convenlence, and in

order that they may be seen at a glance:

9. Not listed with others in U. S. Law Review, Vol., XX
70-1936; not included in the list prepared for the writer
‘by We Co Gllbert, Acting Director Legislative Reference
S8ervice, Library of Congress, .It 1s listed, however, in a
pamphle% "Compacts and ASreements Between States,” Committee
Report, Natlonal Conference of Commissioners on Unifomm
State Laws. The citation given in this report 1is 16 U, S.
Statutes at Large, p. 173, Canada, 1857, 20 Victoria
Statutes, chapter 227,
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Period Dates Number of Consents Length of Period
1 1789 to 1861 9 82 years
2. 1861 to 1897 9 39 (inc.)
3 1897 to 1936 59 39 years

From this brief table, i1t 1s clear that compact making has
increased, and all indications point to a sustalned increase.
While the years have passed in arithmetical ratio, the
making of compacts has almost increased by geometric ratio.

It should be noted that the above figures refer to
Acts of consent, not to actual compacts, In a few instances,
where consent was given, compacts were never formed. In other
cases, one or more states ratifled the compact, and the others
concernsd have not ratified as yet, but may do so in the
future. Note also, that two or more compacts are possible
under & "blanket consent™ law. Two compacts are now in
process of formation under the Act of consent to Tobacco
Growlng statea,‘1936. One 1ls concermed with common tobacco,
and the other concerns Burley tobaccoe. Since 1931, Congress
has given its consent for the construction of interstate
bridges over navigable streams elghteen times., Some of these
bridges will be built under a contract between agencies of
the states, and others doubtless will result in the formation

of 1nterstate-compacta;10

10, For list of consents for interstate bridges, see
pamphlet "Compacts and Agreements,” supra, n. 9.
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A oconsiderable change in the ratio of boundary

settlement compacts to all others has occurred since 1897,
Counting the South Dakota-Nebraska boundary compact of
1897, there have been only twelve boundary settlement com=-
pacts since that date. The reason seems to be that practically
no boundary disputes in America remain unsettled. The asub-
Ject matter of the other compacts deal with such dlverse
matters as:

criminal jurisdiction, 8 consents

interstate water rights, 7 consents

constructions, 7 consents
Other matters included in one or more of these compacts
since 1897 are: o1l conservation, tobacco control, fish
protection, forest and water conservation, sewage disposal,
Interstate parks, labor conditlons, harbor development,
cesslon of territory, flood control, and other matters. It
wlll be seen that the interstate compact, both from the
standpoint of mumbers, and diversity of subject matter, is
really a twentleth century goverrmental device, of which
much more use will probably be made before the céentury closesa.

In addition to the compacts accounted for above, & host

of enactments of paresllel legislations have occurred, Some of
these statutes may constitute true compacts; many doubtless
do not. This mafter really belongs in another fleld, thet of
Interstate colperation, and will not be discussed further here.



Having noted the development of interstate compacts
from the standpoints of numbers, and obJectlives, one
should give some attention to the motives which have
prompted their formation. Few, 1f any, compacts have
come into being for any other reason than to solve an
immediate, pressing problem, and a compact seemed the
most prectical method to approach its solution, For
illustration, the increasing demand for water for irriga-
tion in the West naturally brought about conflicting
claims to the water of an interstate river, Difficulties
of agreement increased when two or more claimants had
different theorles concerning water rights. Most of the
western states, California being an exception, enforce
riparian rights in dealing with thelr own citizens, and
claimed riparian rights in their dealings with other
states. This doctrine gives the owner of the bank downe-
stream preferential rights over upe-stream owners, Califor-
nia, and a few other Western States, insist on water set-
tlements between states according to the theory of pre-
emption, or priority. That is, the first to eppropriéte
the water must have hls rights protected fram all late
comers. To add to the confusion, Supreme Court decisions
have limited the rights of Congress to allot the waters
a8 1t thinks best. Suits before the Supreme Court for the
establishment of a state!s rights to water from an inter-

state source have been slow, and expensive, and the only
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matters settled at the tine were the i-mediate question,
or quastions, involved. If the Court should allot so
neny acre={eoct of water to any glven state, armd later the
£low of water decreased from natural causes or because
of appropriations by an upstream state, another problem
would be presented, and ancthor suit would probably result.
The interstate compact has proved to be the most practical
solutlion of the msny problems, and the statos, east and west,
are resorting to 1t to adjust thelir dlfferences.

As & result, no other field has so well been covered
by iInterstate compacts as the fleld of water rights in
interatate atreams. ZIight such compacts have been set up
and are now in operation, dealing with the allocation of
interstate waterses It must be remembered that several states
are included in a single compactes There are twenty-alx
states east of the llssissippl River, and ten of them have
ratified one or more interstate river compacta. West of the
¥isslassippl, twelve states of the twenty~two have done
likewlises The larger per cent of the western states reflscts
& greater need far water, or to be more exact, a more arid
climates

Given & nead sufflclently pressing, within a suitablas
realm, s compect betieen states can e established with no
great difficulty, as far as the mechanlos of the process are
ooncerneds The essentials are fowe The text of the compact
mst be drawn up, the leglslatures of the interested atates
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mast retify it, and Congress must give its consent to the
states. The work of drawing up the text of the compact 1ls
usually the work of commlssioners appointed for the purpose.
The legislature of each state may suthorize the negotlations
and provide for the Commissioners; or they may be appolnted
by the Governor without legislative authorization. The
signatures of the Commissioners in no way bind the states.
After belng drawm up and signed by the Commissloners; the
compact has exactly the same status as a treaty which has
been drawn up and signed, but not ratified by the interested
Powers. That 1s to say, 1t really has no status at all.
It is a scrap of paper, nothing more. After the legislatures
ratify the compact, and Congress has glven its consent, it
becomes valld and binding according to its provisions.s

Congress may glve consent before the states take action,
or afterwards, or at any time during the negotiatlons.
Congress gave 1ts consent to the Rhode Island~Connecticut
boundary compact in 1886, and the two states ratified 1t
the following year.ll in the great majority of -cases, Conw-
gress gives 1ts consent after the compact haﬁ been formed,
Congressmen naturally yant to see the provisions of the
compact before they vote to give eonsent thereto,:

Another interesting development 1s that the consent of
Congreas may be implied, The Virginia-West Virginia compact

lls 3ee Appendlix for compacts and dates.
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of 1862 never recelved the formal consent of Congress,
but the Suprems Court decided, in the case of Virginia vs.
West VirginialZ that the Act which admitted West Virginia
into the Union implied the consent of Congress to the compact.
One sometimes encounters the expression that Congress
gave 1ts consent to compact, and the meaning 1s clear enough
to any one who has read an Act or Joint Resolution glving
consent. The consent, however, 1a not given to the compact,
but to states. Congress glves 1ts consent to two or more
states, naming them, to form a compact, or it gives its con-
sent to states, agaln naming them for what they have already
done if the compact has been ratified previously by the states.
Congress has even given its consent to "each of the several
states,™ or any two or more of them, to form compacts-dealing
with specified matters, as crime control, Interstate parks,
etc-15
Contracts entered into between states wl thout the
speciflic consent of Congress range all the way from mutual
recognition of professional licenses to boundary settle~
ments. Most writers who have trled to differentiate between
compacts which must have the consent of Congress, and those
which may dispense with 1t altogether, have been able to make
no finer distinction than: compacts of a "political"” nature

must have the consent of Congress, while "business" contracts

may omit 1it, An Encyclopedla of the Soclal Sclences, in

12. Virginia vs. West Virginias, 246 U. S. 565, 1918,

13« 36 Statutes 961, c. 186, Section 1, Conservation.
48 Statutes, 909, c. 406, crime,
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reference to the matter, says:

The question of how the consent of Congress may be

given, and the more important queatlion of when it

must be given or when 1t ma{ ‘Ri di spended with alto-

gether, remain full of doubt,
There are two ways to look at interstate compacts which have
been formulated without the consent of Congress. One view
1s that they are voldable; the other view is that, in the
absence of oppositlon or objections by Congress, its consent
mey be impliéd. The latter view is based on the questionable
loglic that if Congress does not say "No," then it rust mean
"Yes." Speaking through the colums of the Minnesota Law
Review, Judge Bruce could not be certain which view was the
sounder. He said in part:

Perhaps the true rule 1s that all compacts and agreements

which increase or decrease political power are void, but

others are voidable merely, at the option of the na%ional

government, and that oonsgnt thereto may be inferred from

silence and acquiescence ..o

Any distinctlon between compacts forbldden by the
Constltution altogether, and those which may be made with the
consent of Congress, would also be a matter of. opinion only.
The language of the Constitutlion in Article 1, Section io,

was n&t debated In the Constitutlonal Conventlon, so we know

14. Encycylopedia of the Social Sciences, Vol. 4, ps 110
The Macmillan Company, New York, 1081. o ' ’

15. Bruce, Andrew A., "Compacts and Agreements of States,"
¥innesota Law Review, 1917-1918, pe 516
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nothing of the construction given 1t by the makers of the
Constitution, With reference to the powers of the states to
make compacts, the Yale Law Journal says:

The distinction which the framers of the Constitution
intended to draw between agresements unconditionally
prohiblted, and those permitted with the consent of
Congreas 1s not apparent from the language of ths
Constitution itself. There was little or no discussion
of the clause while the Constitution waa in the mak 6
and the question has never been Jjudiclally determined.
Perhaps 1t never will be Jjudieclally determined. Again, the
Supreme Court may determine the matter with any particular
compact in question, if and when a case reaches it. The
Court may simply assume that Congress has made the dlstincw
tion if it has glven itas consent. By so dolng, Congress
will have declded that the compact does not fall within the
forbidden categorys.

The power of Congress to grant or withhold its consent
to states in the matter of interstate compacts 1s an implied
power. It 1s nowhere mentioned in the defined powers of
Congress., The power 1s clearly implied, however, in the 1list
of restrictions on the states. It is not surprising that
the Constitution falled to grant cdﬁpact making powers to the
states, for it was never intended that the Constitution of the
United States should the source of state powers., It is some-
what surprising that no state constitution glves to the
state leglslature the sovereign power to ratify an interstate

compactes The powers of the United States Senate in treaty

16. See Yale Law Journal, 31, p. 635; 1922.
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making are constitutionally delegated, but not so the

powers of the Legislature in compact making., By no theory

of Government can the making of compacts and agreements
between states be included in legislative functions. It 1s
an act of sovereignty, and the leglslature shares in whatever
sovereignty s state may have retained when it became a mome
ber of the Federal Union.

When the Leglslatures of the states concerned in.a
compact have ratifled it, and Congress has consented, the
Supreme Court views the results with more leniency than
it does Congressional Acts. The Court has time and again
invalidated a legiglative Act of Congress, but it has never
invalidated an interstate compact to which Congreas has given
its consent, 3Several attempts have been made to invalidate
interstate compacts by court action, but none of them has
ever aucceeded.r,

-Finally, in the absence of provisions to the
contrary, a state may not repudiate its compact. Francls
Wilson cifes certaln decisions to support this conclusions

¥When Congress has consented, compects bstween the
states wlll be construed as treaties hetween sovereign
nations according to the canons of International Law,

and are oblisigory on the citizens thereof, and bind
thelr rights

17. From a bulletin, Is the State Compact Coming or
Going? pe 702, lssued by PubTic UtTITtTes %ports, Tnc,
r Buildfng, Baltimore.

18. Wilson, Francis C., Reports of American Bar
Association, Vol., §7, p. 734.




CHAPTER III
INTERSTATE COMPACTS CLASSIFIED

In a sense, an Interstate campact is a contract
between states, and the rights and obligatlions of the par-
ties thereto are comparable to the rights and obligations
of private citizens with contract relationships, Just as a
great variety of contracts 1s possible between individuals,
8o may soverelgn states agree to do, or to refrain from
doing, many things. Hence, a classificatlion of compacts
from a gingle viewpolnt 1s hardly satisfactory. In the
last analysis, any specific compact 1s a class to itself,
Just as would be the case if one were to attempt a classifie
cation for state constitutions. From the viewpoint of sube
Ject matter, or objJective, a classification could easily be
made, but is open tc the objection that sometimes a compact,
like a treaty, embraces more than one subject. Below 1s a

suggested classiflcation based on subject mattere.

Class. Sub Jeot Hatter Date States, or
Example (Consent of Congress) other designaw
tion of compact
1. Boundary Settlement 1800 Virginie, Kentucky
2¢ " Harbor improvemerits l922 New York, New Jersey
Se Criminal juriadiction 1880 New York, Vermont
4. Pinancial settlements 1882 Virginia, W, Virginia
Do Fish Gonservation 1915 Oregon, Washington
Ge Water pollution 1935# New York, New Jersey



e Public works 1919 New York, New Jersey

Be Taxation 1922 Kansas, Missourl
Oe Labor standards 1934 Concord Compact
10, 01l Conservation 19356 Interstate 01l Compact
1l. Crime prevention 1934 Blanket consente.

21) Mich., Ind.
2) Iil., Mich.
(3) Arke., Ind,

12, Allocatlion of inter-
state waters 1929 Colorado River Coampact
13, Construction, opera=-

tion of toll bridge 1932 Delaware River Joint
Commission, Penn,,’
New Jersey
14. Cession of territory 18855 Boston Corner,
’ Mass. to New York
15. Conservation of
Forest and water 1911 Blanket consent#

#Fincomplete

The simplest way to classify interstate compacts is
hardly a classification, but a division into two lists. This
may be done in a mmber of ways. To borrow from writers who
have claasiflied International treatlss, we may say that intere
state compacts are elther bilateral or multilateral, open or
closed. The terminology employed indicates the nature of the
classification. A bilateral compact is one to which only two
states have adhered, or may adhere. For instance, Congress
gave 1ts consent in 1929 to New Mexlco and Oklshoma to ap~
portion the waters from the Cimarron River.l No other state
has consent to .Joln the compact, nor has any reason for
joining ite This is a bilateral compact. The Interstate
011 Compact 1s multilateral, for six states racelived the

1. 44 U. S. Statutes at Large, p. 1503,
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consent of Congress to adhere to the ¢:mmpaci;a.“2 A closed
compact contains no provisions for the inclusion of other
states than a designated mumber. The New Mex1co -Oklahoma
compe;ct glven as an example of a bllateral compact is also

an example of a closed compact. The Concord Compact isuv open
to any and all states, by its terms. If the coﬁéent o‘f
Congresas 1s addressed to each of the several states, Congress
does not have to act agaln when a state wishes to adhere to
an existing open compact. An open compact may also be open
to only a designated list of states, and not .open to all of
them, The 0il Compact is open to any oil producing state, but
should eny state other than the slix mentioned in the Act give
ing consent desire to become a member, it could do so only
with the consent of Congress.

It 18 poasible to classify interstate compacts as
"reglonal® or as "functional,” which 1s rather a loose cluasi-
fication, but one freqﬁently sees the terms used. A
reglonal compact, as 1s indlcated by the word regilonal, em-
braces a group of states in the same geographic area. They
may be contiguous, or touch the same river. A functional
compact 1s ons with a function to perform which does not
neceasarily concern any particular section. Texas and Ksnsas,
for instance, are allied in the conservation of oil, Funce
tional compacts could Include such matters as a common product
llke oll or tobaceco, supervislor of parollees, or extradition
of persons charged with a crime,.
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As to manner of ‘origin, interstate compacts are
"treaty" compacts, or “parallel legislation”™ compacts. A
treaty compact is negotiated in the same way as an inter-
nationel treaty, 1s reduced to a single official document,
and deposited in the Archives of the State Department at
Washington. The Interstate 01l Compact is a treaty compact.
Parsllel legislation compacts are set up in this menner; the
proper legislatlion of e staete signifies an offer or tender,
by the way it 1s written. It may be addressed to particular
states, or each of the several states. Legislation by another
state will contain the compact, as did the offer, and will be
so written as to be an acceptance of the offer. This completes
the compact, but an exchange of ratificatiqns sometimes follows.
Some of the model laws designed by the Council of State Govern-
ments will become parallel leglslatlon compacts when enacted
by two or more states, provided Congress has enacted & blanket
consent law covering the subject matter. Otherwise, Congress
would have to give special consent.

It would seem at first reeding that the Constitution
hed Intended to separate interstate treaties into "compacts"
and "agreements.” The debates in the Constitutional Conven~-
tion do not show 1f one thing or two are meant by the langusge
used, Probably the use of both words was Intended to ineclude
in the constitutional limitation all possible understandings

of a formal nature. In the case of Virglinia vs. Tennessee,



the Supreme Court was unable to meke any distinction
between compacts and agreements. The Court sald, in part:
Coupacts and agreements--and we do not see any difference
in meaning except that the word compact is generally used
with reference to nore formal and serious engagements than
1s usually implled in the ward agreement--cover all gtipu-
lations affecting the conduct and claims of parties,®
A new type, or class, of compact may come into being
under leglislation enacted by Congress following the fallure
of certain New Deal Leglslation to pass the test of constitu-
tionality. It will be recalled that Congress repealed the
Kerr-Smith Tobacco Act directly after the Supreme Court's
AAA decislone To provide for ths accomplishment of the intent
of the Kerr-Smith Act, Congress enacted an Act of April 25,
1936,4 glving consent to tobacco growlng states to regulate
and control the productlon of tobacco. Two compacts, as
suthorized by this Act, have been initiated, but neither has
been completeds If and when they are completed, states by
joint sction will attempt to control the production of an
agricultural product. The saue tﬁing is possible for oil,
coal, lron, cotton, wheat, or any product, in fact. We may
in the futwre witness the birth and growth of eny number of
production control compacts, but to date (1938) none have

came into being. The writer's private opinion is, that if

3 Virginia vs. Tennessee, 148 U, S« 520; 1893,
4, 49 Us S. .Statutes at Large, p. 1239.
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the control of production becomes necessary to save an
industry, it should be done through codperate state action
rather than by the nationsl government.

Ernest I. Averills has proposed a classification of
interstate compacts which has frequently been gquoted. Hls
classification 1s as follows: (1) A uniform statute pre-
served by a compact; (2) a atatute by each state granting
reciprocal jurisdiction or authority to certain officials,
but requiring uniform regulations; (3) separate Commissions
acting jointly, empowsred to meke uniform regulations subject
to each state's approval and (4) a single administrative
Conmlssion empowered to make regulations, subject to each
statet's approvale. To this list, the writer would 1like to
add another class, that of a single regulative and adminise
trative Commission with powers to make regulations within
the scope of 1ts designated powers, operative lmmediately,
but subjeoct to nullification by the Leglislature of each state.
This type seems to possess greater possibilities than any of
the others, but the probabilities of setting i1t up are not
great at present.

A few existing compacts hardly fall within any classifi-
catlon yet given. One 1s a compact between two or more
states, Jointly incorporating a concern dolng an interstate
business. The incorporation of the C. & 0. Canal mentioned
in Chapter II 1s an example. Another as yet unclaassifled 1s a

5« Averill, Ernest I., as cited in Graves, American
State Government, p. 653.
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state-nation compact. Under this classiflcatlon we would
include both the compacts which have been made or may be
made between a state and the Unlted States, and between a
state and a forelgn power. Congress gave consent to a
compact between New York and Canada,6 and has provided for
a compact between the United States and California.’

As tc duration of time, interatate compacts may be
either temporary or permanent. A temporary compact cone
tains an automatlc expiration date, while the permanent
compact does not., The Interstate 01l Compact is tempora-
ry, while the compact between New Jersey and New York con-
tains no expiratlion date. Permanent, as here used, does
not mean perpetual, for any interstate compact can be ended
in the same manner in which it was formed.

It 1s possible to classify existing compacts into
the "finished business" type, or the "unfinished busi-
ness" type. This terminology 1s quite unsatisfactory.

The intended meaning is easier to express in the slang
expressions, compacts which stop something, and those
which starixaqmething; A compact which defines a bounda-
ry, cedes territory, etc., requires no administration.
Once negotlated, ratified and consented to, 1t exists
1like e deed for a permanent record. It may end & con-

troversy of long standing, and this has been one of the chief

6« 16 U. S. Statutes at Large, p. 173. Also N. Y. and
Canada, Public Bridge Authority, 48 U. S. Statutes at Large,
Pe 622,

7 45 U, S. Statutes at Large, p. 1057.
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benefits which have accrued from interatate compacta.

Other compacts require constant or intermittent supervision
and administration of thelr provisions. Such agreements as
provide the machinery to protect fish and game, improve and
manage a harbor, operate a toll bridge or tunnel between
two states, etoc., are included under the heading of
"funfinished business."

Classifications of compacts might be multiplied
indefinitely, the 1limit being only the imagination of the
classifler. It may be possible to construct a single
table, whose column headings would adequately identify and
describe the compacts underneath, and the table would in-
clude all possible compacts, but the task is beyond the caw-
pacities of the writer. Our own interest lies riore with
possible classes than with existing classes of interstate
compacts. We must forego the pleasures of anticipation,
however, in a theslis which 1s supposed to lle wholly within
the field of History.



CHAPTER 1V
TYPICAL INTERSTATE COMPACTS

A brief analysis of a few interstate compacts, consider-
ing particularly their hlstory, machinery, and purpose, will
now be attempted. The compacts selected for the dlscussion
were chosen with a view to their diversity, interest, and
avallability of data. The Interatate 011 Compsact wlll be
given more space than the others, both because of its similar-
ity to a great many others, and because of its influence
being felt by my neighbors and friends. The Colorado River
Compact will receive first consideration,

Writers and speakera fond of figurative language have
not inaptly referred to the Colorado River as the Nile of
the Southwest, with Colorado as its Sudan. California used
its waters for irrigation purposes to make her Imperial
Valley produce its annual ylelds of vegetables, fruits, and
flowers. Colorado developed irrigation projects of its own,
and Arlzona began to draw upon the Colorado River to irri-
gate her flelds. Other states became 1nteresféd and planned
to take a share of the water. Dissenslons arose among the
states over water rights‘ To whom does the water belong?
Should the irrigation projects alfeady in existence be pro-
tected by not allowing other projects to be developed?

Should a state be allowed to take all the water it needs from

PN

=35
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the River, with no regard to the needs of the states down
stream? Who should decide the matter? In the case of Kansas
vs. Coloradol the United States Attorney General argued that
Congress has the power to allocate the waters of an intersatate
stream, The Court, however, held that each state has full
jurisdiction over the land within 1its borders, including
river beds. Ths Court said that it would do justice to the
lower states by seeing that the states upstream did not with-
draw more than their share 'of the water from the Colorado

2 but laid down no rule to determine an equitable dis-

River,
tribution. This meant that Congress was not in any position
to make an allocation, and that each new dlspute would involve
another sult before the Supreme Court. A further element of
confusion, coming from the decision in the above case, arose
from these words of the Court:
In different states recognizing the doctrine of appropri-
ation, the question whether rights under such appropria-
tion should be Jjudged by the rule of priority has uni-
formly been answered in the affirmative.2
The confusion arises from the fact that at least one of these
states, California, recognizes the doctrine of riparian
rights. In a sult between two states one of which recog-
nlzed riparian rights and the other the doctrine of priority

is the Court to declde?

l. Kansas vs. Colorado, 206 U, S, 46,
2. Wyoming vs. Colorado, 250 U, S. 419; 1922,
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It soon became evident that the only practical method
of arriving at a solution of the Colorado River problem was
an interstate compact. Under the leadership of the Governor
of Utah, a series of conferences was held, participated in by
representatives from the Colorado River Basln states, and by
Secretary Hoover, representing the United States. A study
was made of the available water supply, present and future
needs of the states, This series of conferences ended with
a resolution favoring an interstate compact. Congress was
then asked to glve its permission to the states to form a

3 4

compact, which permission was granted in August, 1921,
second serles of conferences followed, wherein the accred-
i1ted Commissionsrs worked out the detalls. The finished
document was then submitted to the Leglslatures of Califor-
nia, Colorado, Nevada, New Mexico, Utah, Wyoming and Arizons
for ratification. All the states save Arlizona ratified 1t,

but it could not become effective until all the states acted
favorably. In 1925, the Leglslatures of ths other states
waived the requirement for unanimous action, and asked Congress
for a new modified Act of Consent. The consent Act was
enacted, but Congress also provided the Boulder. Dam law,4

promising to bulld the dam for the benefit Of'fhpse western

3« 42 U, S. Statutes at Large, p. 171.

4. Act of December 21, 1928; 48 Statutes 1058, c. 42.
New consent 45 U, S. Statutes at lLarge, pp.1057~1066,
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states, provided they had all ratified the Colorado River
Compact within six months. Six new ratificationa quickly
followed, but Arizona remained obdurate., The compact was
finaelly completed without Arizona. At one time, the
Legislature of that state enacted a bill of ratificatlon,
but it was vetoed by the Governor, who later directed the
Attorney~General of the State to file a suit in the Supreme
Court to disrupt the compacte. The suit was dlsmissed.5

A few provisions of the compact will be mentloned. The
entire drainage area 1s divided into an upper and a lower
basin, and a division of the available water 1s made between
them. A Commission allocates the waters to the various states.
Provisions are made for adaptations to changed conditions,
and reservations are made for court action to protect the
rights of the states under the compact, and for the enforce-
ment of its provisions. The compact contains no fixed date
of expiration, and can only be terminated by the unanimous
actions of all the states adhering to it. If and when the
United States, as a matter of "international comity,"
should agree that Mexico is to have: a share of the Colorado
River water for lower California, each state will reduce

its allotment of water, 1f it 1s necessary.s

5« The principal facts given here were collected from
Yale Law Journal, Vol, 34 (May, 1925), p. 70. Also Wilson,
Francis E., "Interstate Compacts," Reports of the American
Bar Association, Vol. 57, pe 734. '

6. Por complete text of the Colorado River Compact,
see Matthews and Burdahl, Readings in American Govermment,
pe 542, The Macmillan Company, New York,
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The next compact to receive attention is the
so=called Concord Compact. The 1dea for a labor compact
originated with the Conference of Governors which met at
Alvany, Jenuary 23, 1931, The Governors discussed labor
conditions generally, and more particularly the labor of
women snd minors. The Conference also noted the difficulty
of any single state acting alone to regulate labor conditions,
because of a tendency of industrial establishlments to
"migrate™ to states without labor laws. It was agreed that
the Labor Departments of the states represented would make
a study of conditions and secure the views of laborers and
employers. A second Conference was held at Harrisburg,
Pennsylvenla, in June of the same year. Ten Governors were
present in person or by proxy, and a representative from the
Department of Labor, Washington, participated in the Con-
ference. A series of Resolutions was adopted, favoring work-
men's compensation Acts, public employment agencies, and
laws regulating the hours and wages of women and children,
In January, 1933, a third Conference met in Boston with
4GovernorAEly a8 host. The reports from the state Labor
Departments, called for in the first Governor's Conference,
were put into the records, and a series of resolutions
similar in provisions to those of the previous Conference,
were adopted. Massachusetts brought matters to a head by
Legislative action providing for Commissioners to negotiate
a compact. Maine, New Hampshire, Connecticut, New York,

Rhode Island and Pennsylvania responded by appointing



Commissioners. These Commissioners held a serlies of
moetings and worked out the terms of a compact which they
called a "Compact for Uniform Standards for Conditions of
BEmployment and Minimum Wages for Women and Minors.,"
Governors of elght states met in Concord, May 29, 1934, and
signed the compact which has since been known by the

shorter title of the Concord Compact. The action by the
Governors did not bind the states, however. By August, 1936,
three states had ratified the compact, Massachusetts, New
Hampshire, and Rhode Island. These three states acted with
the consent of Congress, glven in August, 1937.7 The Jolint
Commission, as the interstate agency is called in the .Concord
Compact, cannot make any regulations of its own, nor can it
supervise the condltions of employment 1n any state. It has
no powers to fix uniform wages and hours for women and
children. This 1s to be done by each state after a Board
has held hearings among employers, employees, and other in-
terested parties. Under the circumstances, absolute unie

formity of labor condltlions smong the adhering states will

7. Publlc Resolutions 58, 75th Congress, August 12,
1937. The complete text of the Concord Compact may be
seen in Monthly Review, U. S. Board of Labor Statistics,
Vol. 39, pe 61 £ff. Oome of its provisions are; Each
member state sends two Commissioners to the central Come
mission, and Labor Department sends one: two reports to
the Commlsslon from each state annuaslly; operative when
ratified by as many as two states; provisions made for
amendment and the voluntary withdrawal of any state; each
state agrees to enact maximum hour and minimum wage laws;
has the "saving" clause; no state to permit "unfair" or
"oppressive' wages to women and minors; each state to re-
qulre employees to keep records of hours, wages, ages, etc.,
of employed reservations for Court action for enforcement

of terms: member states may require highe
not pemit lower. J quire ginex standards, but
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hardly obtaine. Perhaps this i1s not desirsble. A greater
uniformity is pfobable, however, than under the plan of
each state acting or faiiing to act, with no consideration
of the standards in other states.

The writer has no late news concerning the dolngs of the
Concord Compact Joint Conmlssion, Its future is problematical,
however, in view of the Wages and Hours Law enacted this year
(1938) by‘Congress. If the Supreme Court should invalidate
the Wages and Hours Law, the results will probably be a new
impetus to the Concord Compact, and other labor compacts.

Joint ownership and operation compacts of two classes
may be 1llustrated by (1) the Palisades Park compact, and
(2) a Compact between New Hampshire and Vermont providing
for the construction, operation and maintenance of a Jbint
penal institution. The difference between them is that New
York and New Jersey made a compact between them as sovereign
states, and Congresé gave consent. New Hampshire and Vermont
made & contract, apparently as two citizens might, for
Congress has never given its consent to the joint enter-
prise. The:Supreme Court has taken the sensible position
that the consent of Congress is not required 1f the compact
1s of a business nature.8 The writer thinks that the consent

8. Some writers controvert this view, taking the
position that the consent of Congress exists by implication.
See Judge Richard Hartshorne, "Intergovernmental Codperatione-
the Way Out," New Jersey Law Review, II, 10. He thinks the
language of the Court is mere dicta, not a decision. North- .
cut Ely gives a list of eighteen such arrangements in 0il
Conservation through Interstate Agreements {Washington, 1933),
DPe 569-003, as cited In Dimock and Benson, Can Interstate
Compacts Succeed, Pe S«
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of Congress to the New Hampshire-Vermont compact may be
inferred from the blanket consent law of 1934. House
Resolution 7354, concerning this blanket consent, contains
these words:

Granting the consent of Congress to ahy two or more

states to enter into agreements or compacts for

cobperative effort and mutual assistance in the

prevention and punishment of crime, and to estab-

lish whatever Joint agencles may seen desirable

to them, §° make effective such agreements and

compactse
A reasonable inference from these words 1s.that a penal
institution exists for the punishment of crime, and that
the particular penlitentlary established by the New Hampshirew
Vermont compact 1s a "joint agency" in the meaning of the
words quoted above. If our inference is correct, 1t would
have to be admitted that the blanket consent 1s retroactive,
but this also may be inferred from the fact that many Acts
of consent are enacted after the compact has been ratified
by the states concerned.

The Pallissdes Park Compact between New York and New
Jersey had its beginning in 1899, Separate Cormissions of
ten members, acting jointly, made recommendations to the
separate Legislatures, Thls arrangement was generally un-
satisfactory, so New York, in 1936, enacted legislation
providing for a single adminiatrative agency. The compact.

developed in pursuance of this legislatlion was ratified by

9, 73rd Congress, 2nd session, Reports, No. 1137.
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New Jersey, but the New York leglslature rejected it.
After some missionary activities by the Councll of State
Govermment s, the New York Leglslature ratified the com=-
pact, and Governor Lehmsn signed the Act of Ratification-lo
The Palisades Park Compact owes its existence to a
desire to pressrve and develop scenic and recreational
facilities. The Interstate 0il Compact came into being
becaﬁse of the chaotic conditions in the oil industry, and
to prevent Federal control., As new petroleum sources were
discovered, production in excess of market demands reduced
prices. Much oll and gas were allowed to go to waste, and
valuable oll bearing strata were rulned through careless
and inefficlient methods of dealing with underground water.
The most pressing nsed was a reduction in the amount of oil
produced. An 01l and Gas Advisory Committee, made up in the
beginning of only the Covernors of Texas and Oklahoma,
agreed upon quotas, and each Governor agreed to do what he
could to keep production in his state within the agreed
quota, GOGovernors of other oll producing states were in-
vited to cofperate. The agreement could not be enforced,
and some of the oil states did not have leglslation which
would permit limiting thelr production. Ebpresentative# of
the oil industry began to look to Washington for help. |

10, The pertinent facts relative to the Palisades
Park Compact were gathered from numerous sources, the chief
one being Gallagher Hubert R., "Development of Interstate
Govermment," National Municipal Review, Vol. 26 (July, 1937).
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To forestall Federal action, the Governors of Oklahoma
and Texas met with representatives of the Governors of
Arkensas, California, New Mexloco, Colorado, Michigan, and
Kansas, at Dallas, Texas, February 16, 1935. At this meet-
ing, the text of a treaty, as 1t was called, was formulated
and signed. Congressmen from some of these states were able
to secure the consent of Congress a few months laters The
Joint Resolution of August 27, 1935, granted permission to
these states, and to any othsr oil producling state, to adhere
to the compact, which was made a part of the Joint Resolu-
tion.11 Colorado, Illinols, Kansas, New Mexico, Oklshoma,
and Texas ratified the compact before the close of 1935.12

One feature of the 01l Compact 1s an automatic expira-
tion date. As originally written, the expiration date was
fixed at September 1, 1937, but it was later extended two
years 1ongsr.13 The expiration at a fixed date i1s a com-
mendable feature. If the compact falls to accomplish its
purposes, 1t may be abandoned. If it 1s renewed, oppore
tunity is afforded for amendments and alterations. Accord=-
ing to newspaper reports, the next meeting of the 01l

Compact Commission will conslder ths terms of renewal, and

1l J. Re. of August 27, 1935, or 49 U, S. Statutes at
Large, pe 939.

12. For Texas! Ratification, see Acts of 44th Legise
lature, Chapter 81, p. 198. This cltation also contalns the
text of the campact.

13. . S. J. 183, August 10, 1937.



also the matter of amending the compact so that the Come
mission will have authority to fix quotas of production for
the member states.

The legal obligations assumed by the states which
ratified the 011 Compact are slight. They obligated them-
selves to prevent the operation of oil wells within thelr
Jurisdictions with an efficient oil and gas ratio, to
prevent the drowning with water of any stratum capable of
producing gas or oil in paying quantities, to prevent the
avoidable burning or escape in a wasteful manner of gas from
fuel wells, to prevent unnecessary fire hazards, and to deny
the facilities of commerce to oll and gas produced in ex=
cess of any valld ratio. Bach state determines its own
dally allowables by its own agenciles, Should a state vio-
late any of 1its obligations under the compact, 1t does not
thereby become financlally liable to the other states. The
011 Compact Commission has no authority; it does not attempt
to fi1x the quota for any state. It 1g a fact finding
agency, with powers to yecommend measwres which may aid in
conserving oil and gas by the prevention of physical waste.

The By-laws of the Commission shed further light on
its work, One:acting Commlssioner from each state serves
on the Cémmission, and each takes his turmm In rotation as
acting Chairman. The Commission has no administrative duties

whatever. Its headquarters are the address of its Chalrman,



and 1t has no officlal seal, Quarterly meetings are held,
and called meetings may be had by petition of Commissloners
from enough states to constitute a quorem, which 1s a major-
ity. All its actions must be affirmed by two ballots, one
by states and one by "interest." A state's interest is de-
termined by a decimal fraction, the oil which all produced
the previous slx months divided Into each atate's production.
The officers ars: Chairman, First and Second Vice=Chairmen,
and a Secretary. The Secretary may not necessarily be a
member of the Commission, but all other officers st be.

The Chal rman may name the Secretary, subject to confirmation
by the Commisslon, but the Chalrman's home state must pay
the expenses of the Secretary. The Chalrman retains the right
to wte, and to speak on all questions.

The meetings of the Compact Commission are open, and
visitors are present at all meetings. These include
producers of oll and gas, representatives of the oil pro-
cessing Industry, of pipe line companies, and representa-
tives of Governora of o0ll states which do not adhere to the
compact. Reports are usually made from the floor by each
state, as to 1ts production, sales, fuel in storage, and its
allowables. The chief features of the programs are papers
read by sclentists and economists who have been esﬁéoially
Invited for the occaslion. All that 1s said 13 taken down
by a Court Reporter, and later appears in the minutes, copies
of which are distributed to each Commissioner.
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The Interstate 0il Compact is often spoken of as a
"Gentleman's Agreement," because there is nothing that the
Commission can do in its official capaclity but recommend.
It 1s regarded as a beginning of what may develop into
something with more powers and duties, tut the men who
drafted it felt that what they did was all that the states
and Congreas would accept at that time. But the moral
influence of the Commission has been sufficient to 1limit
the production of o1l and gas in thes member states, and in
states which do not adhere to the compact as wells The
acting Commissioners ere all members of a state agency which
supervises the productlon and marketing of oil und gas, and
his position 1s somewhat analogous to that of an."interlocking
directorate™ in private corporations. For instence, the
Chairman of the Commission this year (1938) is a member of
the Texas Rallroad Commlssion, whose 0il and Gas Division
not only administers the state's oll and gas laws, but
makes and enforces regulations of its own. So, if the Com-
pact Commissioners declde that something should be done,
they are in a position to return home and do 1it.

The member. states carry out thelr programs, as pro-
vided by thelr own laws and the regulations of the duper-
vising agency, and they have the help of the United States
in thelr efforts. The ngiey Act,15 passed by Congress,

15. Chapter 154 of Title 15 of the Supplement to the
Laws of the United States of Amsrica. For this and other
Us Se 01l and gas laWs, and the Texas laws on the same sub-
Ject, see Texas 01l and Gas Laws 1ssued by the Rallroad
Commlssion of Texas, February 5, 1937. A copy may be found
in the San Marcos Teachers College Library, or 0il and Gas
Division, 1200 Laredo Street, Austin, Texas.
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denles the facilities of interatate commerce to oil and
gas produced in excess of the quota adopted by any state.
Each state now a member of the 011 Compact determines
its allowable production from the eatimates of the United
States Bureau of Mines, Thls Bureau issues figures showlng
the production of 0ll since the last report, and the figures
are so separated that sach state'!s production msy be seen.
These figures are accepted as the officlal figures of the
Cormpact Commission. They also estimate the world demend for
the followlng period, and what each o0ll producing state's
fair share would be. The states iIn the 01l Compact usually
set thelr sllowebles on or near the Bureau of lMines estimates.
01l producing states not mewmbers of the compsact are
following the same general practicea as the member states,16
They almost have to do 1t, for the chief 01l end gas opers~
tors, the major companles, who operate within the territories
of the member states, also control most .of the 0il in the
states. The pipe lines, which purchase most of the oil
which they trensmit, have egreed not to take the oil pro-
duced in excess of a fair quota. How the pipe lines manage
to "get by" with this practice 1s more than the writer can
explain, but they are dolng it, as the following item from
8 trades Journmal will show:

16, BSee Notes, 21.
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The basic oill allowable production for Kansas in

October was set at 193,800 barrels dally, by the

Corporations Commission following a hegring at

Wichita Friday. Representatives of some pipe

lines indicated they w gld prorate thelr purchases

unless thls were done,
The pipe line companles are employing the same methods to
bring outside states into line, according to oil producers
interviewed by the writer., The writer 1s under the lmpres-
sion that the major o0il companies are indirectly governing
the oil industry, and are securing the codperatlion of the
state agencles as well as of the 011l Compact Commission. No
ulterior motives have appeared, however. The oll industry
had to help 1tself or perlsh. This 13 not the place to
pursue the thought further.

The cofperation of the oil producers and shippers,
and of the oll producing states, enables the 0il Compact
to accomplish the purposes for which 1t came into belnge.
One of these purposes was to help the industry as a whole,
end the other was to prevent Federal control of oll pro-
duction. There 1s abundant evidence that the 01l Compact
1s succeeding. At the quarterly meeting of the Compact
Commission, Chairman Thompson sald in part:

We are assured that the efforts that have been
shown by the Irterstate 011 Compact Commiesion,
together with the fine spirit of cobperation

shown by the regulatory bodles of the Statig,
have successfully avolded Federal control.

17. 01l and Gas Journal, pe 27, Septembor 20, 1937.

18. From the Compact Coumisaion Minutes, p. 27, Meeting
of October, 1936, On flle at the 01l and Gas Division,
100 Laredo Street, Austin, Texas. These minutes also con-
tain the text of the 01l Compact, and the By~Laws of the
Commission,
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As an indication of Mr. Thompson'!s opinion of the
benefits of the Interstate 011 Compact, he told the Amerl-
can Bar Assoclation at its Kansas Clty meeting, that the
Compact had saved the oll industry in this country. He
alao sald that the Compact had prevented Federal gontrol,
and cited proofs to that effect. The 01l Compact, according
to Thompson, has accomplished much more than was expected
from 1t.°

From the accounts given of a few specimen interstate
compacts, it will be seen that as yet no new govermnmental
agency with general powers has been brought into beinge.
There 18 nothing even remotely approaching municipal, tome-
ship or county govermnment in any interstate compact yet
devised, In all probabllity, there never will be. Interstate
agencles set up by compacts have no gensral powers. They
operate in speclal flelds, and their powers are delegated
and strictly limited. Many of the existing compacts have
no interstate agency at all. Those that do have, in the
great majority of cases, limit them to fact finding and to
making recommendations. The Port of New York Authority
makes reguilations, but the Leglslatures of both New York
and New Jersey must enact them into law before they have
any force. The minutes of each meeting of the Authority
must be sent to the Governors of the two states, and the

Governors may, elther of them, veto the actions of the

19. 011 and Gas Journal, September 30, 1937, gives
a brief summary of Mr. Thompson's address.
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Port Authority.2® Those oritics of compacts who fear

a loss of state powers should become acquainted with this
limitation on the authority of the interstate agency with
more powers than possessed by any other created by an
interstate compact.

Other specimen compacts than the ones mentioned here
could be analyzed, but the results would differ little from
what has been given, Each interstate compact has its own
peculisr history, and its text differs from all others. They
may be found in the Act or Joint Resolutlion of Congress
glving consent to them, and any good library 1s likely to
have the Congressionel Record falrly complete.

20, Clark, Jane Perry, "Interstate Compacts and
Social Leglslation," Political Science Quarterly, Vol. 50,




CHAPTER V
THE SUPRENME COURT AS AN UMPIRE FOR INTERSTATE COMPACTS

Private citizens of all nations have made contracts
snd agreenents since time immemoriel. Prior to the advent
of stable governments, questlions and disputes arising from
the interpretation or executlon of these contracts were
settled by the party of the first psrt and the party of
the second part, and the best man won. Indeed, trial by
combet was not unknown in the Middle Ages, and flistic en-
counters over bargains sare no rarity today. But in all
civilized nstions, courts have been establlished to hear
and adjust contract difficulties, which is one reesson for
the number and varlety of business contracts. The merchants
of Netion A hesitate to make contracts with the merchants
of Nation B until A and B have entered into a commercial
treaty, under which contracts may be interpreted and enforced.
If interstate compacts are to rltiply in numbers and
in complexity, and serve as instruments or sgencles of
govermment, somewhere there must be an umpire with authority
to hear and decide controversies between states, for there
is & law against states! "fighting it out.® If and when
an Interstate agency, brought into being by a compact,

limits a person's right to grow tobacco, produce oil, raise

«S0m
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cotton or market citrus fruits, to whom shell he turn for
relief if he feels thaet the agency has exceeded its powers,
or dealt unjustly with him? How were controversles between
American Colonles 3ett1§d? What provisions were made in
the Articles of Confederation for the settlement of gquarrels
between states? Under the Constitutlon, what hes been
the attitude of the Supreme Court toward interstate sults?
Such questlions as these present themselves to any one who
advocates an extension of the interstate compact movement.

Judicial remedies in interstate sults are not as
eccessible, nor as adequete, as iIn the case with private
sults, yet states do have recourse to the United States
Supreme Court in meny types of cases. It 1s impoasible
to;cite many cases which have arisen under or because of
interstate compacts, for there have been but few such
cases. Severel sults between states will be cited below,
to 1llustrate the kind of cases the Court will hear. A
case similar to each one cited could arise under existing
-and futuré compacts. In this wey we purpcse to show
such powers as the Supreme Court possesses to act as an
umpire in controversies which mey arise under or because
of Interstate compects. DBefore these cases are dlscussed,
however, a brief history of the principle of court sction
between states will be given. |

When the originel thirteen states were only English

Colonies, difficulties sometimes occurred between them,
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boundary disputes being the most common. Sometimes the
difficulty could be satisfactorily adjJusted Ly a compact,
as wes shown in Chapter I. Vhen they could not be so
terninated, an appeal was had to the Crown in an action
having some of the characterlstics of a sult et law. The
appesal usually resulted in the appointment of & Royal
Cormlssion to hesar and decide the matter in dispute.
If either Colony was dissatisfied wlth the decision, an
eppeal could be mede to the Privy Council, whose decision
was finsl.l

Appeels were usually in writlng, although elther
Colony could employ an Advocate for oral arguments. It
usually required considerable time to reach a declsion,
which when given, was frequently based on insufficlent
knowledge of conditlons in the.Colonies. Benjamin Franklin
saw the need of an agency in America to hear boundary dis-
putes, or, ®any other matter, if it should arise.™ (Should
a World Court with compulsory jurisdictlion over nations ever
be created, a status of Benjamin Franilin should occupy &
prominent place sbout 1t.) The suggestion was made, with
others, In a letter to John Dickinson, more then a year
before the separation from England. After the separation,
the Articles of Confederstlon were prepared and adopted.

There are many reasons for sssuming that Dickinson was

l. Frankfurter and Landis, op. cit., p. 692.
2. Varren, Charles, op. cit., p. 126.



the real 6omposer of the Articles. At any rate, Franklin's
suggestion bore fruilt, for the Articles provided a Court
to adjust disputes between states.

The first draft of the Articles provided that the
Congress should hear and declde all disputes between statesQ3
The plan probably suggested 1ltself because the English House
of Lords sat as & High Court In some cases. The completed
draft changed the plen, and substituted Article IX in its
stead. Under Article IX, the Congress was empowered to
constitute a court whose judges were to be chosen by lot
from a 1list of names submltted by the states in litigation.
If either state were to refuse or faill to submit its list
of acceptable names, the Congress was to act for the state.
In theory, this amounted to compulsory jurisdiction over
sovereign states, Previous Hlstory contains nothing like
it in &1l the world. To the wrilter, this feature of the
Articles of Confederation was the one really great contri-
bution to the theoretical sclence of international relationsi

Following the final ratification of the Articles of
Confederation, the Congre;s was called upon to constitute
& court under Article IX, iIn a matter between Pennsylvanis
and Connecticut. The territory claimed by both states

included more than five million acress Underneath lie rich

3. Fish, Development of American Nationallity, p. 18.




coal deposits, and today three important cities are to be
found there, Scranton, Frenklin, and Wilkes-Barre. The
court was duly constituted, the case was tried, and the
territory in its entirety was awarded to Pennsylvania.

Reverberations from thls case convlnced leading states-
rnen of the day that the plan was not satisfactory. Charges
were freely made that the Congress had influeneced the
court's decision.? Permsylvaniae had been more generous
in meeting the requisitions of Congress than hed eny other
state, and Connecticut had bsen negligent, even insolently
$0. In the Constitutlonel Conventlon some years later,
James Madison commented on this case more then once, and
his utterances seem to indicate that he shared the popular
idea that the Congress had ”plaﬁed politics." He said on
one occaslon:

In fine, have we not seen the public land dealt

out to Connecticut to bribe her acquiesence in

the decree constitutionsally awarded egainst her

claims on the territory of Pennsylvenia?, for by

no other possible motive can we account for the

policy of Congress in that matter.S
Nothing in Madison's speech further explains his allusions
to the public 1and;, and to the policy of Cbngress, but his
remarks convince today's reader that he was not satisfied

with the plan of aettlingidisputes,between states that wsas
provided in the Articles of Confederation.

4. Warren, op. cit., Appéndix A, reproduces a number
of contemporeary newspaper comments on the case.

5. Madison's Notes, Formation of the Union, p. 229,
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At another time, Madison pointed out that Connecticut
had been deflant end 1t is hardly likely that Congress
eppreciated it. To quote Madlson again:

Besides the various omissions to perform the
stipulated acts, from which no state has- been

free, the Leglslature of the State of Connecticut

has by a pretty recent vote positlvely refused to

pass a law for complying with the requisitions of
Congresas, and transmitted a copy of the vote to
Congress.6

Other evidences that the plan of settling disputes
between states was unsatisfactory are the number of suggestions
made to the Constitutlional Conventlon, and to the Delegates,
for a different arrangement. It 1s known that George
Washington received a letter, still preserved in the Library
of Congress, suggesting that a permanent court be established,
with full power to decide on controversiesbbetween states,
whether boundary disputes or on any other matter.7 James
Wilson, who had argued the Connecticut-Pennsylvenia case,
proeposed to the Convention's Committee of Style, that it
write in a clsuse empowering the Senate to decide gll
contrcversies between stetes. The Committee reported out
e plen which embodied both the ideas of Wilson end of
Washington's unimown correspondent. This plan would have
crested a permanent court whose sole duty would be to

declde all interstate controversles except boundary questions,
and these wore to be determined by the Senate. This plan

6. Ibid., p. 310.

7. Warren, op. cit., p. 40.



was drdpped, aﬁd Article III, Section 2, Paragraphs 1 and
2 were substituted instead.

The article, section end paragraphs jJust cited give
ths Supreme Court jurisdiction over controversies between
two or nore stetes, or between a state and a citizen of
enother state. There can be nc doubt that the makers of
the Constitution intended to preserve the right of a state
to institute court actlon against another state, but there
1s doubt that they ever intended to allow a citizen of one
state to institute a suit against another state. Alexander

Hemilton in the Federselist, No. 81, took the position that

a stete could not be sued by a private citizen under the
Constitution. James Madison and John Marshall took the
seme view when the Constitution was being debated before
the Virginie convention.® These gentlemen were mistaken,
as events proved. Within two years of the organization
of the Court, it took jurisdiction in four such cases,.
As e result, the sleventh amendment was quickly prepared,
submitted end ratified. This Amendment provides that the
Judiclael power shall not extend to any sult at lew or
equity commenced or prosecuted against ons of the United
States by a citizen of another state or of a foreign power.
The languege of the Constitution does not tell s layman
a3 much ebout the judlclal powers of the United States in

8. Cushman, Leading Constitutional Decisions, p. 18%.
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interatate suits as do the actions and decisions of the
Court itself, as it has construed its powers from time to
time., A few cases will be mentioned to show something of
the nsture of the matters which have been involved, end
the principles enunciated by the Court. The number and
variety of interstate sults may well surprise one who has
had no occesicn to look into the natter.

In the first decade of the Court's history, it wes
faced with only one sult between states.® Seven other

10 Between the

cases were declilded before the Civil War,
end of the War and the turn of the century, nine inter-
state sults were disposed of by the Supreme Court. Between
1900 end 1923, forty interstate suits were filed in the
Court. Twenty-slx caeses have involved boundary disputes,
two were concerned with the recovery of money, and eleven
ceses alleged direct injury.ll A few of these cases will
be examined briefly.

Beginning in 1830, New Jersey filed three separate
suits against New York. The metters involved are of no
moment here, but a decislon of the Court in one of these
cases 1s Ilmportant. New York argued that since Congress

had not provided the manner and means of bringing s state

before the Court, a suit against a state would not lic.

9. New York vs. Connecticut, 4 Dallas 1; 1799.
10. These cmses are listed in Appendix A.
1l. Warren, op. cit., p. 38.
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New York was rather inconsistent in thus pleading, for she
herself had filed the first interastate suit. The Court
ruled that i1f a state failed to respond when cited to
appear et the sult of enother state, the case could be
heard pleintiff vs. defendant ex parte. ' Thils ruling was
consistent with the theory of compulsory Jurisdiction as
provided in the Articles of Confederation., For our purpose,
the meaning of the ruling is that no interstate suit '
arising under en interstate compect can be blocked by the
defending state's refusal to answer. It should be noted
that the Court does not allow a state to win by‘default
in eppearing to enswer a suit. It Intends that the case
shell be decided on its merits, after a full examination
of all available evidence.

Another importent ruling came out of & series of
cases between Rhode Island and Massachusetts, from 1833
to 1841, This was a boundary metter, and the political
affiliations of over five thousend people were involved.
The outcome of the sults would determine whether they
were legally citlizens of Rhode Island or of Massachusetts,
and concelivably could affect the mumber of Representatives
elther or both states were entitled to send to Congress.
The Court accepted Jurisdiction, and ruled that it has the
power to heer any and ell sults between states involving

boundary matters.
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The next case to recelve attention here is that of

12 Hissourl, e slave state, and Tows,

Missourl vs, Iowa.
a free state, were asserting jurisdictlon over the same
five thousend squere miles of territory. The outcome of
the suit would determine if the dlsputed terrltory were to
be free, or sleve, At one time, Missourl had called out
fifteen hundred of her militle, and Iowa had over o thousand
men under arms. Both states justifled a resort to erms on
the grounds of invasion. Iowa claimed that the "Brown"
line was the true boundery between the two states, while
Missouri contended as strenucusly for the "Sullivan" survey.l5
The Court ruled for the Brown llne, snd the territory is e
pert of Towa today. Mlssouri quletly dismissed her troops
and accepted the decision.
The case attractéd considerable attentlion at the time.

Senetor Cass, of Michigen, remarked In a speech to the
Senate that:

It 1s & great moral spectacle Lo see the decisions

of the Judges of the Supreme Court obeyed on the

most vital questions in suck a country as this.

They determine questions of boundary between independe

ent States, proud of their charseter and position,

tenacious of thelr rights, but who yet submit.l4

Boundary matters have by no means been the only cases

which the Supreme Court hes been called upon to decide in.

12. Missourl vs, Iows, 10 Howard l; 1850.

13. Kentor, MacKinlay, "Honey on the Border," Count
Gentlemen, Vol. 108 (August, 1938), p. 12. Research for
The story is credited to Professor Ericksson.

14, Warren, ope. cit., p. 4l.



interstate controversies. An interesting cese, dscided

in 1900, arose because a Texas Health Officer placed a
quarantine on all shipping from Loulsiane, his reason being

a single case of Yellow Fever in New Orleasns, Loulslana
prayed for an injunction against Texas to prevent the enforce-
ment of the quarantine, According to proofs produced by
Louisiensg, several hundred cases of the dlsease were known

to exist at the time in Mexico, and Texas hed not quarantined
the shipping from that Republic. Louisiana argued that the
reel purpose of the quarantine waas to divert shipping from
New Orleans to Gelveston. The Court heard the case, but
refused to 1ift the quarantine on the grounds that it had

not been established that the actlions of the Health Officer
were the actlons of the state of Texas. Thls decislon was
left open as will be seen later. For the present, the case
of Louisiana vs.,Texasls is mentioned to show the variety

of sults declided by the Court in interstate contests.

In the next case to be considered, e state was seek-
ing, as it alleged, to protect the health of 1its citizens.
I1linois was preparing to divert sewage from Lake Michigan
to the Mississippl River, and Missourl sought an injunction
to prevent it, claiming that her citizens would be endangered
because the contaminated waters would be a carrier of typhoid
bacteria. In answer tc the suit, Illinois argued that one

15, Louisiana vs, Texas, 176 U. S. 13 1900.
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state could not institute a nuiseaence proceedings sgainst

another. The answer of the Court to this argument 1a the

point to be brought sttentlion here. The Court overruled

the objection and assumed jurisdiction in the case. The

decision went against Missouri, for want of sufficient proof

to satisfy the court of ectual dang,er.16
A year later a decislion was handed down in the case of

Kansas vs. Colorado.l7

This case involved a dispute over
water rights in an interstate stream, & non-navigable river.
Kanses alleged that the proposed irrigation project in
Colorado would ruin an existing irrigation system in Kensas,
The Court asserted its jurisdictlon In such cases, but did
not grant the injunction at the time. It sald that at

some future time, it might have to protect the rights of
Kensas in the matter, but in the case before it, the proof
was not sufficient to show that Kansas would be damaged

by the diversion of water upstream.

The Supreme Court has heard and declded cases of
damage sults between states. In the case of North Dakota
vs. Minnesota,l8 1t was alleged that an irrigation and
ditching project already finished had damaged North Dakota's

farm lands, and the injured state was seeking several

16. Missouri vs. Illinois, 180 U. S. 208; 1901l1.
17. Kensas vs. Colorado, 185 U, S. 125; 1902.
18. DNorth Dakota vs. Minnesota, 263 U, S.



millions of dollers for the dameges. The Court asserted
thet the alleged facts, if true, constituted a clear case
of one state damaging another, and was a proper matter for
its jurisdiction. No damages were awarded, however, be-
cause North Dekota did not prove actual damage to the
Court's satisfaction.
It will be seen from these cases that the Supreme Court
1s not easily moved to control one state at the suit of
another. The time evidentiy has not arrived when states
with compact relations can secure court services as easily
and speedily as can individuals who contend over the terms
of a contract. In interstate sults, the evlidence must be
clear and convincing to the point that there 1s no reasonable
doubt concerning the slleged facts. The Supreme Court out-
lined its position in these words:
Before this Court can be moved to exerclse its
extraordinary power under the Constitution to con-
trol the conduct of one state at the suit of enother,
the threatened invasion of rights must be of serious
magnitude, and mugt be established by clear and con~
vincing evidence.l9

This attlitude of the Supremq,Court will expleain the fact

that the defending state has been the victor in a large

majority of interstate sults.

Yet the Court has rendered decisions in favor of the

pleintiff in interstate contests, In the case of South

19, New York vs. New Jersey, 256 U. S. 296.



Dakota vs. North Carolina®0 ons state brought sult to force
enother state to psy its bonds. South Dalkota had come into
the possession of some North Carolina bonds, by outright
gift, and North Caroline hed repudiated the bonds. South
Dakota sued for collection. The Supreme Court decided thgt
the bonds could be collected, and in case of faillure to
ray, the property pledged as secuxrity for the bonds could
be seized and sold to satisfy the creditor. Agsin, in

the case of Wyoming vd. Colorado®l Wyoming was the winner.
Wyoming sought an injunction to prevent Colorado from
diverting an unfalr share of the waters from the Laramie
River. The Injunction was granted. The came of EKentucky
Vs, Indiana,22 is particularly interesting, becﬁuae the
Court ordered the specifilc performance of a task that a
state had contracted to perform. Indlana was ordered to
fulfill the contract, and to file seml-annual reports with
the Court showing progress. DPursuant to the decision,
Indiana renewed her contrsct with Kentucky, this time by
compact. Congress gave consent in 19:52,23 and the Highway
Departments of the two states completed the construction
contemplated in the originel contract.

20« South Dakota vs. North Carolina, 192 U. S. 286;
1904. See also Cushman, op. cit., p. 188.

21, Wyomling vs. Colorado, 258 U. S. 419; 1922.
22. Kentucky vs. Indiana, 261 U. 8. 163, 7003 1930,
23. 47 Statutes 292, c. 224.



The cases cited above 1llustrate the diversity of
matters which have been contained in interstate sults,
Actual refusals of states to fulfill their obligations under
en interstate compact are few in number. As they may arilse
in the future, they will prcbably not differ materially
from some case cited herein. Two cases, Virginia vs.

West Virginia, which will be discussed in the next chapter,
and Greene vs. Biddle,24 directly involved a state's
violation of compact obligations. In both cases, the
corpact was Interpreted by the Supreme Court, and in both
cases the conduct of the state et fault was altered &s a
result of the sults. In the latter case, however, the
natter did not origlnate as & sult between states. We:
have been uneble to locate any other ceses involving the
non=performance of compact oblizations.

In Greene vs, Blddle, the rights of privete citlizens
in their land titles were Jeopardized by Kentucky's laws.:
Conceivably, the rights of & private citizen could be
Jeopardized by an interstate agency creeted by compact.

Ir ﬁhe agency should be a body corporate, as 1n the case

of the Port of New York Authority, the action of the citizen
would lle sgainst the agency. Thls Authority has defended
1tself several times in the courts, but there would be no
point in discussing the cases here. If the rights of a
citizen are infringed by his state, acting to fulfill its

24. Greene vs. Biddle, 8 Wheaton 1l; 1923.
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compact obligations, the action would lle agalnst the atate
itself. MNost states have now consented to be sued in their
own courts. Or, the sult could be levied against the
agents of the state.

In the cese of Polndexter vs. Gfeenshaw,zs the Supreme
Court mede e distinction between "state" and "government,"
Govermment is the agent of the state, and can only act
validly within the scope of its authority. If the ggent
performs an 1llegel act, or a legal act In an 1llegal
menner, he may be enjoined, or sued. The Supreme Court
will enjoln or otherwise control the instrument or agent of
e state 1f acting uncopatitutionally, or 1f acting con-
stitutlionally under the suthority of an unconstitutional
statute.2® The Court has mandamused or enjoined state
agents in the performance of ministerlal acts which inter-
fered with the rizhts of citizens. In some instances, the
acts could have‘been nothinz else than state acts. For
Instance, the Court hes ordered the proper officials to levy
a tax for the payment of bonds in cases where 1t was evident

that payment was being evaded.2”

25. Polndexter vs. Greenshaw, 114 U, S. 270; 1884.

26. This polnt is pretty thoroughly esteblished in
the Yale Law Journal of November 24, 1924, Vol. 34, p. 20.

27. Yale Law Journal, Vol. 34 (November 24, 1924), .
p. 19. Other cases could be cited; see Appendix, Note 10,
quoting from & case where the Supreme Court enjolned the
enforcement of an order of the Oklahoma Corporations Commission
fixing rates to be charged, on the grounds that the state had
not provided a plain, speedy and adequate remedy at law in
such cases. See also State Government, Vol. 10 (December, 1938),
p. 258.
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Perhaps a direct epplication should be maede to show
that this phase of the discussion appertains to interstate
compacts. In en hypotheticeael case, suppose the state
should 1imlt the production of ¢ll in a particular field
in fulfillment of its compsct obligations. The ogerator
of the fleld 13 of the opinion that unless his wells are
gllowed to pump more than the assigned quotg, the accum-
lations of underground weter will drown the oil bearing
strata. In such & case, the operator could sue the state's
sgent in charge of proration, EHe mizht resort to a suit
against the state, if the state has consented to be sued,
If not, and there 1s no remedy for the injured party in
the laws of hlis state, the Federal Courts will teke juris-
dictiony, A constitutional questlon would clearly be in~
volved, that of depriving a citlizen of property wlthout
due process of 1aw.28

We have trled to show by the cases glven, and the
discussions, that within limits, a court of conmpetent
Jurisdiction will hear cases involving state against a
stafe, cltizen against s state agency, or citizen against
his state. In the last case, a constitutlonal question
rust be involved. It 1ls difficult to imagine any other type

of case arising under or because of an interstate compact.

28, "If a sult for refund (of taxes) 1s a sult ageinst
the state, and the state has not consented to be sued, then
there 1s no remedy at law, and a federal court of equity will
take jurisdiction." See U. S. Law Review, 70, 1936, p. 376.
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In a suit between states, the Supreme Court sometimes
hags no law to apply, and cannot even interpret the Con-
stltution in declding the matter. It should be remembsred
that the Supreme Court 1s not limited to Interpreting the
Constitutlion, or to epplying statute law. It may apply
international law, treaty lew, common law, state law, legal
principles enunciated by ancient and modern writers, the
noral lew, or any principle it chooses, to give a just and
equiteble decision., In the case of Kansas vs. Colorado,
Chief Justice Fuller saild:

Sitting as 1t were an international tribunsl, we

apply Federal Law, State Law, and International

Law, as the exlgencies of the case mey demand.2®
In snother case, the Court refers to principles of International
Law as being applicable to the interpretation of interstate
compacts. The Court sald, in part:

In case of compacts between atates, the rule of

decision 1s not to be collected from the decisions

of either stete, but is one, if we may so speak, of

an international character.s

The principles which the Court will apply in suits
growing_dﬁt'qr or arising under interstate compacts are of
secondary importance for the purposes of this psaper. Of
primary lmportance, however, is that the Court does &and will

epply the principles, and errive at s declision. So many

interstate suits have been before the Court that something

26. Kansas vs. Coloresdo, 185 U, S. 146.

30. Lessee of Marlatt vs, Selk, as cited in Werren, op.
cit., Note 70, p. 153.



like interstate common lew is being bullt up as & sort of
guide for future decisions. The Court does nct have to do
it, but it does frequently observe the principle of stsare
decisis in arriving at, or justifylng a declsion In a case
before it. The Court said, obiter dictum, in the case of

Kenaas vs. Colorado:

Through the successive disputes and decilsions,

this Court is bullding up what maz not improperly

be called interstate common law.d

In conclusion, the Supreme Court is herein represented

a3 the Umpire for states in ell matters pertsining to dissentions
which may arise because of interstate compacts. This Umpire
can apply the rules of the game as they have been so far
established, but 1t can also do something else that an
ordinary umpire may not, and that is, meke a now rule if
necessary. States are beginning to rely upon the Court for
the protection of their rights under & compact, and to enforce
its obligatlions. A section of many compacts now in force
1s similar to this reservation in the Colorado River Compsact,
Article 9:

Nothing in this compact shall be construed to

limit or prevent any state from initiating or

maintalning any action or proceedings, legel or

equitable, for the protection of any right under

this compact, or the enforcement of any of 1its

provisions.

A moral obligation rests on a state to fulfill its

compact obligations, just es there is a moral obligation

3l. Kansas vs., Colorado, 206 U. S. 46, 98; 1907.
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resting on a private citizen to execute the provisions of
his contracts. But experience'has shown that morsl obligations
are not sufficlent protection in elther case. Disintercsted
agencles rust exist to hear and decide the inevitable dis-
putes. It 1s frankly admitted that court remedies for
states under compact are not so efficient nor so readily
avallavle as in the case of individuals with contract re-
lationships. It should be noted that court action between
states is not so o0ld as court action between individuals,
and has not evolved so far. The Supreme Court hes grown in
authority and scope in interstate sults, and will probably
not lag far behind the growth of the compact movement. Con-
gress may at any time enlarge the Court's powers in inter-
state sults, If lnterstate compacts fall to realize their
possibilities, the fault will not lle on the Supreme Court.
The services of the Court in the interpretation of a state's
rights and obligations under its compacts have not been
utilized often in the past, and may not be in the future, but
agaln, they may. It 1s essentiai to the success of inter-
state compacts that an Umplire exist to interpret them, and
the Supreme Court 1s the Umpire provided by the Constitution.
The following quotation is given to close the chapter, and
meets with the entire approvai of the wrlter:

Of the thousands of written agreements now exist-

ing between natlionsl and state authorities, a neg-
ligible number have reached the courts even obliquely.
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Such & condition 1s wholesome. Nevertheless, as
increasing weight 1s put upon compacts, the courts
can strengthen and steady the fabric by establlish-
ing further the fact of their enforceability.S2

32. ZIncyclopedlia of the Social Sciences, Vol. IV, p. 113.




CHAPTER VI
ENFORCING THE COURT'S DECREES AGAINST A SOVEREIGN STATE

An attempt was made in the previous chapter to show
that the Supreme Court will umpire disputes between states,
in all matters likely to arise concerning a state's rights
end obligations under an interstate compact. Another question
immedliately presents itself: once a judgment 1s obteined,
how can it be enforced ageinst a sovereign state that should
be disposed to resist? 1If there were a clear, unequlvocable
answer to thls questlion in the Constitution or in any United
States statute, there would be no need for any further in-
vestigation of the matter. This is not the case, however.
Another question: does the power to enforce the Court's
decrees vlolate state rights? The first question will be
examined iIn the light of case history. To the second, the
vriter can only reply with an opinion, and give his ressons
for the same.

Historically, court powers over the states did not begin
with the Constitution. Something of the sort was provided
in the Articles of Confederation, as was shown in Chapter V.
The Congress was given the power to constitute a speclal court
to hesr interstate suiis, but no provisions were msde for

the enforcement of the court's decislons. Probably the
oTle



Articleg never would have been ratified had they contalned
anything of the sort. Certainly, any provisions for enforce-
ment in the Articles would have been in name only, for the
Congress could not have enforced the provisions,

The wesknesses of the central government under the
Articles were sapparent to the thinking men of thet dsy.
They saw the necesslty of adding atrength to the govern~-
ment 1f it were to continue. James Medlson made an attempt
to give to Congress the powers of enforeing its laws on
the states.: Briefly, he would empower the govermment to
coerce & states Within six weeks of the final ratification
of the Articles, Madiébn proposed an asuendment to ®"give the
United States full asuthority to employ thelr forces as well
as by sea as by lend, to compel any delinquent state to ful=-
£il11 its federal engagements.” Washington favored the pro=-
posed smendment, well lmowing thet the United States could
not have succesafully employed its forces against a state.
He hoped that & knowledge that ®such power was lodged in
Congress might be the means to prevent 1lts ever being
exercised, and the more readily induce obedience.”l For
the proposed amendment to have become e part of the Articles,
211 thirteen states would have had to ratify it. The writer
has been unable to find where a single state ever did so.

It appeared rather evident that no material aslteratlons
of the Articles of Confederation could be accomplished by

1. Fisk, John, op. cit., p. 100.
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submitting amendments to the various states. After two
abortive attempts, a convention finally assembled with
Inatructions to amend the Articles. Thils gathering, since
Imown as the Conatitutional Convention, was soon persuaded
to attempt the task of writing a constitution for a new plan
of government. One of the first purposes was to give the
new government power over the states. In his opening remarks,
Edmund Randolph pointed out that the Congress could not
cause the infractions of treaties to be punished, nor prevent
quarrels %mong the states.? He then proposed a series of
resolutioés, to cormit the Conventlon in fevor of a stronger
natlonal éovernment. The sixth of his Resoclutions was:

Resolved, that the National Legisleture oucht tc

be empowered ... to call forth the forces of the

Union agalnst eny member of the Union falling to

fulf1ll its duty under the articles thereof.o

Such a prbposal from a Virginia delegate was in keeping

with that state's plans for a strong central govermment,
in so far as the delegates had thought through the matter.
But Madison came to a different conclusion later, as will
presently;be shown. The Virgiﬁia Plan, probebly Madison's
own, contgined a paragraph 6, providing definitely for
federal coercion of & delinquent state, in the matter of

federal acts and treeties. The sixth item in the New Jersey

elso provided for coercion, in somewhat the same languagé.4

2. liadison's Notes, Formation of the Union, p. 115.
3. Ibid.

4. The similarity of these provisions, and all of them
having the number 6, suggests a common origin. We know of

no supporting evidence, howsver,
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Pinckney's Plan, as we lknow it today, contains provisions
for forcing a state to pay its federal requisitions, but
there is some doubt that hils Plan was ever submitted to
the Convention in the form that was later zgiven to the
public.5 Hemilton's Plan contained no provisions for coerc-
ing a state, for his ideas were almost to destroy the
sovereignty of the states, rendering state coerclon unnecessary.

Strange enough et first glance, men from New Jersey
end other small states who favored a confederated form of
government, were stronger contenders for sempowerling the
national govermment to coerce a state than were men like
Madison, or Hemilton, who favored a stronger form of govern=
ment. ladison evidently came to the conclusion thet if such
e provision were written into the Constitution, juat another
confederation would be provided by the Convention. A govern-
ment such as he hoped to see established would have the power
of acting directly on the people, and there would be no
need for power to coerce a state. It would need smple powers
to enforeévits will on the people, with whom it would deel
directly, and who would be citizens and subjects of the
United States.

So, when Rendolph's Resolution 6 came up for con-

sideration, Madison spoke &s follows:

5. These various Plans are avallable 1n & number of
source books; see Formation of the Union, Government Printing
O0ffice, Weshington, D. C.
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The more he reflected on the use of force, the

more he doubted the practlcabllity, the justice

and efficiency of 1t when applied to a people

collectively and not individually. A union of

the states containing such an ingredient seemed

to provide 1ts own destruction. The use of force

agalinat a state would look more like a declaration

of war than an infliction of punishment. ...

He.hoped that such a system would be framed as

might render this recourse unnecessary.5
Madison's last statement above explains more clearly thsan
anything else hls decision agalnst Resolution 6. It may be,
also, that he hoped to win over to the Virginia Plan some
of Patterson's support awey from the New Jersey Plan.

Madlison and others defeated the New Jersey Plan, and
the Constlitutlon does not contain any specific clsause
suthorizing the employment of the forces ageinst a state.
It does contain several other items from which coercion
may be implied. Congress i1s empowered to meke provisions
for the calling forth of the militia to suppress rebellions,
and to execute the laws of the Union.’ The President is
nmede Cormender-in-Chief of the Army and Navy,® the better
enabling him to take cere that all laws are faithfully
executeds The Constitution and all laws and trermties made
under i1ts authority are made the supreme law of the 1and®

and the judges of every state shall be bound thereby, anything

6. Medison's Notes, Formation of the Unlon, p. 130.

7. Unlted States Constitution, Article I, Section 8,
Parsgreph 15.

8. Ibid., Article II, Section 2, Parsagraph 1l.
9. Ibid., Article VI, Paragrsph 2.
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in the constitution or laws of eany state to the contrary
notwithstanding. Finally, Congress was glven power to meke
all lews which may be necessary and proper for carrying into
execution "the foregoing powers, and all other powers vested
by this Constitution iIn the gbvernment of the United States,
or any départment or officer thereof."10
From these provisions, the Supreme Court has been able

to say that it has the implied power to enforce 1lts decisions
against a state, meaning to be sure, legal, not physical
power, It did not assert this power until it had been
functioning more than a century. In the earlier portion of
its history, the Court was more hesitant when confronted
with the problem of enforeing its decislons against a state.
As a matter of fact, the Court to this day has never issued
a writ of execution against a stats of the Union. In the
well lmown case of Chlsholm va. Georgla, the Court ssid:

What 1f a state 18 resolved to oppose the execution?

This would be an awful question indeed.... He whose

lot it should fall to solve it would be impelled to

invoke the god of wisdom to 1lluminate his declslon.

ess Rather let us hope and pray that not a single

star in the Americen constellation will ever suffer

its luster to be dimmed b{ hostilitles sgainst the

court itself has adopted.ll
The cese of Chisholm vs. Georgis was not an interstate suit.

Chisholm, an executor of English creditors, brought the suit

10. Ibid., Article I, Section 8, Paragraph 18.
11, Chisholm vs. Georglsa, 2 Dallas 419; 1793.
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agalnst Georgia. The Court accepted jurisdiction, and gave

e Judgment sgainst the state. Georgle had no Intentions of
complying. Sults pending and in prospect ageinst other
statos about similar matters, clalms of Torles for properties
confiscated during the Revolution, caused a general alarm.
The eleventh Amendment was hastily prepared, submitted, and
ratified, so no further Court sction In these cases was
possible.

Thirty-eight years later, Georgia was agaln a defendent
before the Supreme Court, and again the Court was confronted
with the problem of controlling a state. In this sult,
Cherokee Nation vs. Georgia,12 Chief Justice Marshall ruled
that the Cherokees were a "domestic, dependent nation,"
and in that light the suit was proper. It was not a sult of
a citlizen of a state or of a forelgn power. Chiel Justice
Marshall, speaking for the Court, ssid:

(The suit) requires us to control the Legislature

of Georgia, snd to restrain its physlcal force. The

propriety of such an interposition of the Court may

well be questloned.
Judging from his language, Justice Marshall did not question
the Coﬁrt's iegal authority to control the Legislature of
Georgia; he questlioned the propriety of the attempt. He
probably knew President Jackson's attitude toward himself,
and spared himself and the Court the humiliation of lssulng

a writ that the Executive Department would not enforce.

12, Cherokee Nation vs. Georgla, 5 Psters 1l; 1831,
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Jackson 1s reported to have said, "John Marshall has made
hls decision; now let him execute 1,113

The case arcse from an attempt by Georgla to extend
her jurisdiction over the Cherokee Indians dwelling within
her borders, The Indians went into court, and won & declsion
to the effect that they were not subject to the state's
Jurisdiction. They then appealed to President Jeckson for
8id in resisting the pretentions of Georgla, and received
no help. Jackson's attitude in this matter contrasts sharply
with his attitude toward South Carolina in the "mullification"
controversy. He may have had more respect for a law passed
by Congress than for a declsion by the Supreme Court. Dr,
Arnold, Head of the History Department, Southwest Texas
Stete Teachers College, San Marcos, Texas, suggests thet
Jackson's propensity for ajding his friends and refusing
aid and comfort to his enemles, may account for his different
reactions in these matters.

It will be seen from the sbove that the Supreme Court
must depend on the Executive Department of the Federal
Government for the execution of 1its decrees. The Court does
not of itself execute any of its decrees, any more than
Congress executes its laws. Congress makes the laws, the
Court interprets them, and the Executive Department executes
them according to the Court's constructions. The marshals

who attend upon all Federal courts and serve thelr papers

150 FiSh, 920 Cit., p. 1910



are subordinates of the Executive Department, and are gppointed
by the President. Physicelly speaking, the Court is the
weakest of the three Departments. It controls no purse
strings, es does Congress; 1t commands no armed forces as
does the President, Yet the Court boldly sets aside Acts
of Congress on constlitutlonel grounds, and overrides officers
acting under tho orders of the Prealdent himself.14 Mr,
Justice Miller, speaking in the case of U. 3. vs, lLee, sald:

Shall it be said ... the courts camnot give a

remedy when & citizen has been deprived of his

property by force, his estates seized and con-

verted to the use of the government without law-

ful suthority, without process of law, because

the President has ordered it end his officers

are in possession?lS
By its decision, the Court snswered its own rather rhetorical
question in the negative. At other times, the Court hss
mendermsed & Post Master Genersl,l® end ssserted its powers,
under certain conditions, to control the Secretary of State,
but 1t will not attempt to control the Preaident. Jefferson's
disregard of & Supreme Court Subpoena, and Lincoln's ignoring
the Court's decision in the matter of suspending the writ

of habeas corpus are too well lmown for comment.

But customarily, Presidents have considered it a part of

their duties to enforce the decisions of the Supreme Court

14. TUnited States vs. Lee, 106 U. S. 1963 1882.
15. JIbid.
16« Cushman, op. cit., p. 126, makes this statement

end in support cites Kendall vs. United States, 12 Peters 524,
1838.
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Just as they enforce the laws of Congress. No President
hes offered resistence to the efforts of the Court to enforce
its decisions. President ladison voiced the orthodox
attitude c¢f the Executive Department to the Judicial, upon
being sasppealed to by the Governor of Pennsylvenie for aid
in resisting a decislon of the Subreme Court, Madison
wrote:

The Executive is not only unauthorized tc prevent

the execution of a decree sanctioned by the Supreme

Court, hut 18 especlally enjoined by statute to carry

Into executionary such decrees, where opposition may

be made to 1t.17 i

The Supreme Court has done very well in securing
obedienqe to 1ts decrees in interstate sults, without the
necesslity of calling upon the President for an expeditionary
force. In every case involving a Justiclable controversy
between states, the decision of the Court has been respected,
and has been glven force.

No discusslon of the Supreme Court'!s powers to enforce
its decisions sgelnst a state 1s complete without including
the most noted case of all, Virginia vs, West Virginia.
There were several issues involved, but the principal one
was an attempt to collect a debt. Upon assuming statehood,
West Virginia sgreed to take upon herself a just portion of
the state debt. The sgreement hes been recognized as a

compact, and a8 question suggesated to the writer apparently

was never ralised In the sults at all. Our question 1s the

17. Werren, op. cit., p. 77.
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validity of a compect entered Into between a state and e part
of that state's domain that hoped to become s state, but was
not even en orgenized Territory, in the sense that Oklahoma
wos a Territory before becoming & state. The oblection was
raised, howcver, that the corpact was not valid becsause
Congreas had never given consent. The Court sald that the
Act which edmitted West Virginie as a state implied consent
to the compact, which made 1t valid.

Tho exact amount of the debt was not determined when
the compact was forrmlated. The Supreme Court in 1915
finally fixed the amount due Virginie at something over
twelve million dollars, with interest at five per centum,
end rendered Jjudgment for that amount. West Virginia made
no nove toward funding the debt, and Virginias asked the
Court for a writ of exccution. This presented a troublesome
question to the Court. Should the writ be granted, what
form should it assume? It might have been a levy on the
statets public property, if any; it might have been an order
to the Legislature of the state to enact the proper legisla-
tion to collect the money through texation, or it night have
been a levy upon the private propertiss of the citlzens of
the state. The Court never indicated just which of the three
courses it would follow. It delayed action until the Legils-
lature of West Virginlas should meet.
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The Legislature did meet, and adjourned without doing
enything about the matter, and Virginia again asked for a
writ of execution. The Court sald:

That the Judiclel power essentially involves the
right to enforce the results of its decision is
elementarys <.« And this spplies to the exertlon
of such power in controversies between states as

as result of the exercise of original jurisdlc-
tion conferred upon this Court by the Constitution
18 also certain. Nor is there room for contending
to the contrary because in all the cases clted, the
states against which Judgments were rendered con~

formably to their duty under the Constitution,
voluntarily respected and gave effect to the same.

18
The Court here ilmplies its power to issue a wrlt of execu-
tion. Elsewhere in the seme caso, it sald Congress undoubt~
edly has the power to provide the manner and means of giving
force to any writ of execution the Court should issue against
e states The Court did not decide the appropriate remedies
under existing legislation, but intimated that 1t would do
so at an early time. The Court reserved the right to ap=-
polnt a Master to report upon the amount of taxes necessary
to ligquidate the debt, and glve foree to its judgment. Here-
upon West Virginia relented, made a new compact witﬁ.h@r
mother state, and bégan the pasyment ;?nthe debt.

The Court has never epproacheéd closely the extreme
step of lssulng a writ of execution against e state in any

other sult before it. Probably it wlll never hsve to take

the step, for there are other means and remedies. The

18, Virginle vs. West Virginia, 256 U. S. 565. The
quotation given was taken from Cushman, op. cit., p. 196,
where a part of the Court's orbilter 1s reproduced, and the
decision rendered in the case.
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officers, or agents, of the state can be reached as individuals
with appropriate court orders., This wes done with the
Indiana Highway Department in a case previously cited. The
responsibilities of the agents df_a state for their actions,
or refusals to sct, 1s too well established in American
Jurisprudence to require further eleboratlon.

Another force, if we may cell it a force, on the side
of the Court in its deelings with a state 1s & combination
of petience, respect, snd timeé. The Court has =lways treated
states with the consideration and respect due a sovereign
state, and has exerclsed unlimited patience. When two
states contend before the Court, an immediate decision, in
the heat of the controversy, might present considersble
difficulties of enforcement, After the lapse of years, when
the'agenta.originally concerned in the suit, have been re-
placed with oﬁhers, end the.intereét of the stete's cit-
i1zens is concerned with other matters, a decision can be
rendered with every prospect of belng self-executing. The
Rhode Island-lassachusetts sult was,iﬁ court fourteecn
years. A sult between Marylend and Virginlas was filed in
1891 and the decislion wes rendered in 1910, Other sults
listed in Appendix A were in court from five to fourteen
years. One reason for the delay has been to allow the states
plenty of time to settle their differences by & compact, and

withdraw the sult, which was done in a few cases.



In all discussions of enforcement of the Supreme Court's
decrees sgalnst a state, the word "power" really has two sig-
nifications, legsl power and physical power. The Court has
sald that power to decide implles power to enforce decisions,
This can mean nothing more then legal power. Any exerclse
of physical power falls within the province of the President,
and of Congress. In speaking of the power of Congress over
the enforcement of state compacta, the Court said:

It follows &s & necessary irplication that the power
of Congress to refuse, or to assent to a contract
between states carried with it the right, if the
contract was assented to and hence became operative,
to see to its enforcement.l9

With this, we leave the question of enforcing the
Supreme Court's declsions agalnst a state. The Court has
the power of decision in interstate controversies of =
justiciable nature which mey arise under interstate com-
pacts. The Court has implied that it also has the judicisl
power to lssue the necessary writs of execution. Beyond
question, Congress and the President can enforce any and all
of the Supreme Court's decisions in any interstate suit which
mey arise under or because of a corpact. The writer thinks
that the unenforcesbillty of compsacts argument has been
over enmphasized, and that the success or fallure of inter-
state compacts depends in a minute degree, 1f at =11, upon

the question of their enforcement.

19. Virginias vs. West Virginia, 246 U. S. 565, at p. 601.



Judiclel power over a state is not, in the opinion of
the writer, a deplorable infringement of the state's rights.
Nations sacrifice a portlon of their independence of action
when they ratify and abide by arbltration treeties. American
States have done the aame thing by ratifying the Constitution
and saccepting the Jurisdictlon of the Supreme Court, though
of course, to a greater degree than nations have done. In
Hend vs. Louisiana, the Court said:

The states walve thelr exemptions from judicisl

power as sovereigns by Inherent right, by thelr

own grant of its exercise over them,20
Iaving welved thelr rights to resort to war, the states may
resort to the Supreme Court to maintaln thelr rights; The
Court malntained the rights of South Dakota when that state
asked its help to collect the bonds of NHorth Carolines. The
Court maintained Kentucky's rights by compelling Indiena
to fulfill its contract with Kentucky. In fact, in any
interstate sult, the rights of some state 1s involved. It
is the province of the Court to declde jJjust what the.righta
of each state are, and to maintaln them. The Court will
even halt the nationel government to malntain the rights of
the states, and has done so. The position of the Supreme
Court as a protector'of the rights of the states, and the

nation, 1s best described in the Court's own worda:

20. Hand vs. Loulsiana, 134 U. S. 13 1889,
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In interpreting the Constitution, 1t must never be

forgotten that the nation is made up of states, to

which ere intrusted the powers of local government.

es« This Court hes no more important function than

that which devolves upon it the obligation to pre-

serve inviolate the constitutional limitations upon

the exerclzse of esuthority, federal and state, to the

end that each may continue to dlacharge harmoniously

with the other, the duties entrusted to it by the

Constitution.2i

In conclusion, the atates have the constitutional right
to make interstate compacts, and the right to seek judicisal
eid in defining thelr rights and obligations thereunder, and
the decisions of the Supreme Court will probably always be
enforced. If this were not so, state compacts would subsiat
under the same limitations of interpretation and enforcement
as characterized private contracts in an anarchy, or as the
l1imitations under which the contracts of merchants in countries
wlthout commerclal treaties, must exist, All contracts, private
and public, must posaess both validity and enforceability, or
they are worthless. The writer concludes that interstate com-
pacts are velld when ratified by the states and consented to
by Congress, and thereafter they are enforcesble. The success,
or fallure to succeed, of no compact between states of the
United States, has hinged upon the question of its enforce-

ability.

21. Hemmer vs., Dagenhart, 247 U. S, 251; 1915, as
clted in Cushman, op. cit., p. 231.



CHAPTER VII
INTERSTATE COMPACTS, OR FEDERAL CONTROL: WHICH?

A disinterested historian will probably conclude that
many statements in the Declaratlion of Independence Justifying
the seperation from England are excuses rather than reasons,
Qur Revolutionary forefathers were indeed revolutionary;
they were rsebels against an established government, one of
the best if not the best, of 1lts day. Some of those who
80 virgorously denounced Engiish control wanted little or
no control at all. They objected to paying taxes to England
without the privileges of representation, but at a later
time showed little more inclinations to pay taxes to the
Congress in which they were represented. They objected to
an Inglish government on the grounds of wishing to substitute
local government instead. The opposition to government from
across the sea crystallized into a love of local, or state
government, DBorn in fhe New England States, state attach-
ment later took firm root in the South, and is still a force
to be reckoned with all over the United States.

Gouverneur Morris seemed a bit provoked with state
attachiments in the Constitutional Convention. Ile ecomplained

that:

-8~
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State attschments and state importance have been

the bane of this country. We may not annihilate,

but we may perheps draw the teeth of the serpent.l
Morris was right when he said that the love of a citizen for
his state can not be annihilated. It should not be annihilated
in a federal republic such as ours. There 1s room in the
heart of every loyal Amerlcan for two great loves, love
for his state and love for his country. He must cherish
and honor both 1f the federal system is to continue.

Patriotic state citizens during the period of the

Confederation sometimes manifested as nmuch hostlllty to
citizens of a neighboring state as they might have shown
to alien enemies. Pennsylvania's treatment of the Connecticut
settlers in the strip claimed by both states and later
awarded to Pennsylvania, could hardly have been worse had
those poor unfortunates becn savage Indlans. New York
levied a tax on all zoods imported from New Jersey. New
Jorsey retaliated by levying e tax of $1800 per year on the
Sandy Mook lighthouse, on land hold in fee by Kew York but
within the sovereignty of New Jersey. Maryland and Virginie
guarreled over the question of navigation and soverelgnty
on the Potomac. New York concluded that the citizens of
neighboring states were beilng enriched at her expense be=
cause large quentities of fire wood were brought from else-

where and sold to her citizens. To put s stop to it, she

l. Madison's Notes, Formation of the Union, p. 327.
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toxed all fire wood brought from across the state line.
Virginia passed three separate laws to prohibit the bringing
of tobacco from the Cerclinas iInto her ports for shipment
abroaed. Trade restrictions and non-intercourse egreements
were everywhere rampant.2 State animositles increased, and
conditions were ripe for civil wars.

Before the feeble union under the Articles of Con-
federation was completely destroyed, able statesmen of the
times came to realize that the prosperity of one state could
not be pronioted &t the expense of the other states. Having
80 recently been the victims of "Merchantilism™ as practiced
by Ingland, the States should have lmown better from the
beginning, but epparently they did not. They soon learned
thelir lesson again, and sent Delegates to & Convention to
emend the Articles of Confoderation, so that Congress could
control interstate cormerce. The Report of the Annepolis
Convention which reelly instigated the movement for the
Constitutional Convention, contained these words, quoted
from their instructions: |

ees Lo take into consideration the trade and

cormerce of the United States, to consider how

far an uniform system in thelr cormerclal inter-
course end regulations might be necessary to

thelr common interest and permaenent harmony, and

to report to the several States such an Act relative
to this great object ... would enable the United

States in Congress assembled effectively to provide
the same.d

2. MAny good Colonial History; see Chitwood, A History
of Colonlal America, p. 242, ff.

3. Formation of the Union, p. 40.
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Pursuant to this Report, a conventlon was called, end a
Constitution was drefted, giving the natlional government a
tremendous increase 1in powers in comparison wlth the old
government. One of these new powers was general control
over interstate and foreign cormerce. The powérs over
commerce glven to the natlionel government were surrendered
by thec states.

What the States under the Confederatlion would not do
for themselves, Congress has done for them. For many years,
trade flowed freely from one state to another, unhampered by
petty restrictions of petty astates, and the entire country
enjoyed a new prosperity. Todsay, however, there ere evidences
on every hand that History 1is about to repeat itself. States
are todey discouraging the importastion of goods, and =
revival of Mercantilism is appearing among us. Unless the
stalcs cease many presont practices, the powers and functions
of the national govermment will probebly be agaln greatly
increased, with a corresponding loss of power to the states.
Lt Tew examples of state restrictioﬁs on lnterstate trade
will be glven, which may of nay not‘ie so serious, but will
undoubtedly lead to Increased restrictions through retaliatory
measures, which will be sertous indeed.

Our first example will be California. The climate of
that state and its fertlle soll are admirebly suited to grape
culture. Growing of grapes and the menufacture of grape

products have increased until a considerable industry has
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grown up. When the gerneral collapse, or depression, des-
troyed a lerge part of the market for grepes and grape
products, owners of vineyards came to the conclusion that
they could improve their markets by indueing people to drink
more wine and less beer. They coculd not do much ebout it
in the rest of the United States, but they could get some-
thing done in California. Harkening to thelr plesdin;s,
the Legislature of California levied a tax on all imported
beer, high enough to stop practically beer importations
altogether. The tax could not be called an import duty.
Technically, it 1s a "use" tax. DBeer brewed in California.
1s not subject to the tax.4
California's use tax on imported beer has not as yet

been tested before the Supreme Court, but it will probably
be upheld if it should be zo tested. Use taxes in other
states have been upheld by the Court® and another defense of
the statute might be found in Amendment XXI of the Constitution,
one section of which reads:

The tranaportation.or importation into any State,

Territory or Possaession of the United States for

delivery or use thérein, of intoxiceating liquors

in violation of the laws thereof, 1s hereby

prohlbited.
It would certainly be a violation of Cealifornia's laws to

transport beer intc the state for delivery or use without

4. Flynn, John T., "Shove Thy Neighbor," Collier's,
Vol. 101 (April 30, 1938), pp. 14-15. —_—

5. Henneford vs. Silas Mason and Co., 300 U. S. 5773
1937. In this case, a use tex in the State of Washington
was declared constitutional.
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peying the tax. The Court, of course, could rule that beer
is non-intoxicating, which would destroy the effect of
Article XXI as & defense of thoe use tax.

If Celifornia were the only state that Is shutting
off interstate cormorce, the total effect on business con-
ditions would be slight. This is not the case, however;
Wisconsin is as ruch iInterested in defending her markets for
daliry products as Californla is in her market for wine, and
is protecting 1t by similar means. ©She began by requiring
that checse be served with every meel sold at all resfanranta,
hotels, etc., but this aid not help the producers of butter.
The next step was a use tax on oleomargerine. Prior to the
use tax law, & considersble l1tem of Interstate cormerce,
as far as Wisconsin was concerned, was the importation of
oleomargerine. This product was nenufactured in the South,
from cotton seed o0il. After the tax was levied, there has
been no further importations of oleo, for it cannot pay the
tax and be s0ld at a price that people will pay. So the
importation of the artiflcial butter has ceased.: ?hia
probably'fenefits Wisconsin's local butter market,nbut it
alsc recduces the demand for Texas cotton seed. One state's
gain is enother statet!s loss, in this case.

The fact that these two states, and ell otkers which
pursue the same policy, are reducing the business in other
states, 1s of small moment to them. They are only concerned

with efforts to improve markets at home. They have given
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1ittle thought to retsliatory measures. If all States in
which beer i1s brewed, for instance, were to place a prohibitive
use tax on imported citrus fruits, Californie's splendid
orchards would soon feel the effects., Such a move would
be & disaster to the fruit growers there. There seems to
be no lezal obstacles in the way of this beling done.

Cther states have enacted lews for which there may be
more or less justificetion, but thelr total effect 1s a
tremendous reduction in interstate commerce. ZKansas, in
common with seversal other states, has a sales tax. Many of
her border citizens found it convenient to drive the short
dlstence across the state line, and purchase tax-free goods,
and the Amerlcan people have, since the days of England's
taxing experlences with America, dearly loved to clrcumvent
g tex measure. To prevent this prectice, Kensas has stetioned
border police at strategic positions, called "Ports of Entry,"
with instructions to collect the tax at the border. Motor
cars and trucks are halted on all highways, end the drivers
must pay the tax on any part of their cargoes lisble to the
tax. All gesoline and fuel oll is texed at the border, the
gas in the tanks of the cars not being cxempt, This gasoline
may have paid a sales tax elsewhere, but 1t must pay again
if the automobile enters Kansas. Thils practice insures that
fuel tanks on cars entering the state will arrive almost
erpty, and will be filled with gas from the first station
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encountered within the state. Commercial trucks ere subject
to further penaltlies. They nust pay lfor the privilege of
entering the state, even for a single trip. This peyment
at present is one and onc=-halfl cents per ton-mile, the total
tax depending upon the weight of the cargo and miles
necessary to travel before leaving the state. Through
shipments, or goods passing through the state for points
elsewhere, are not exempt. The fine "Romen Hands® of the
rallroads mey be partially responsible for such legislsation.
For the enforcement of these and other laws, Kansas main-
tains sixty Ports of Entry along her borders, which is more
then the Uhitéd States finds necessary along two oceans and
8 respectable Gulf.6 Besides the increased revenue,
politicians in Kanses explain thet the law establishing
Ports of Entry creates a hundred and fifty more jocbs, which
is to be considered during a business reccession, to be sure.
Another state which enmploys the use tax, both for
revenuc and to reduce imports, is Washington. This state
elso has a sales tax, but the use tax on imported goods 1is
much higher, for the law permits the sales tax to be deducted
from the cost of any goods having to pay the use tax. Goods
imported into Washington find 1t difficult indeed to compste
with home made products of the same kind, which of course is
one purpose of the use tax. Locally made goods cen be sold

at a lower price, or at leest with a wider mergin or profit.

6. Flynmn, op. cit., p. 14.
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Either way, importations are lowered, with a loss in revenue
for the transportation compenies. At times, the Washington
use tax 1s carried to ridiculous extremes, as the followlng
Iincident will show.

The contractors who bullt the Grand Coulee Dam in
Washington imported several pleces of machinery to be em-
ployed on the job. After thls machinery was delivered and
at work, the contractors were informed that they owed the
sovereign state of Washington several hundred dollars for
the privilege of using thelr machinery there. This, too,
in the face of the fact that the construction project was
supposed to add materially to the general welfare of the
state, and doubtless does. Not having sllowed for such an
1tem in thelr estimates of costs, the contractors resisted
efforts to collect, and thccese finelly reached the Supreme
Court. The contractors ergued that the tax was an unjustifilable
interference with interstate commerce. They were overruled,
the Court saying that as long as the machinery was in transit,
it wes interstate commerce. Upon dellvery at the point of
destination, it lost that character, and became subject to
the laws of the recelving state.”

Surprising es it may scen, nany states are now collecting
taxes on property which lies within other staetes. One way
of doing this 1s to tax another state's bonds which may be

held within the taxing state. The bond is not real property

7. Flynn, op. cit., p. 48.
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itself; the rezl propérty lies within the state which 1ssued
the bonds. The United States Government cannot tax a state's
bonds, but other stetes are doing it. Another case, more in
point, 1s the progressive cheln store tax. The rate per
unlt depends upon the number of units within the system. It
does not metter if meny units of the chaln lie outside the
taxing state, For instance, a chain of eleven units, all
within Iowa, would pay & tax of ten dollars each on the first
ten units, and eleven dollars on the eleventh, or e total of
$111.00. But suppose the chain has eleven units within the
state? end four hundred and ninety in all other states. In
this case, the eleventh store within the state would be
taxed $550.00 per year. The effect of this can be nothing
else than an snnual tax of $539.00 on property outside the
atate.

0f course, Iowe aoes not heve eleven units of a chain
system which owns four hundred and ninety stores slsewhere,
and certeinly 1s not likely to have as long as her progressive
tax is in force. The real purpose of all such taxing schemes
is not the raising of revenue, but to prevent money from
"leaving our state," as the statesmen in the Legislatures
explain. It is customary for certaln chealn sébres to send
the money taken in each day over the counter to the head-
quarters of the chain. A check of the express offices in
Ssn Antonlo will reveal that several mercantile establishments
in that city wire their "take" each afternoon to New York.
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The following states now have in force progressive chain
store taxes: Alsbama, Celifornie, Delaware, Floride, Iowa,
Kentucky, Loulslana, Maryland, Michigen, Hinnesota,
Mississippi, Montena, North Carolina, Pennsylvanisas, South
Cerolina, 3South Dakota, Tennessee, Texas, Viest Virginis,
Wisconsin, and possitly others.8
Another device used by states to keep out certaln business
establishments which are not wanted is to charge &a much higher
fee for e permit to do business wlithin the state than 1s
charged firms incorporeted within the state. For instance, a
corporation chertered outside the state mey have to pay as
mich as five thousand dollers for a permit from the Secreteary
of the State before it can do business within the state,
while a corporation of the same capltal stock chartered with-
in the state would pay only & few hundred dollars. OSuch state
laws have beon upheld by the Supreme Court.9
In the writer's opinion, the most ridiculous interference
by e state with interstete commerce is to be found in Rhode
Island. Mention was made herein earlier of a Texes leslth
Officer whc shut off commerce from asnother stete, end the
Supreme Court refused tc enjoin the practice, Rhode Island
evidently used this declsion to stop the fﬁportation of milk
from Vermont. At least, she used her Health Department.

This Department issued an order that all milk imported from

8., Editorlal in Survey Graphic, Vol. 26 (April, 1937),.

9. See State Government, Vol. 10 (December, 1932), p. 258,
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Vermont must be first colored before it could be sold,

The coloring matter wes a harmless vegetable product, and
was not even cleimed to possess any germicidal qualities.
Also0, it was never charged thet there was conteglon in Ver-
mont, or that milk produced there was handled under less
sanitary condltions than in Rhode Island. The Rhode Island
Health Department sald frankly that the sole purpose of the
order was to let the consuriers of mllk know that they were
using an imported product et a time when local dalrymen had a
surplus, It can well be imsgined that few people would drink
colored milk when uncolored could be obtained easily, and
thet nilk irportations would be shut off under such circum-
astances,’

To illustrate the attempts of various states to inter-
fere with truck shipments from other states, e few "Headlines"
wlll be reproduced from certein papers. The imagination of
the reader can easily 111 in the details of the news items

under thesc captions, for he doubtless has seen many of them

in print.
Date Heading Peper
11-2-132 Seven States Hlt Back at Penn. Truck Record

License Law
11-3-'32 Pennsylvenia Moves to Bar Jersey Trucks Herald Tribune
11-4-1'32 All Jersey Trucks Barred from State, Record

Truce Sought.
11-5-132 Truck War Off; Jersey and Penn. Agree 'Recoral®

10. These headlines were teken from Graves, Uniform
State Action as a Possible Substitute for Federalism, Univer-
sity of North Carolina Press, Chappel Hill, North Carolina,




99

These headlines 1llustrate what states are doing, and what
is possible for stetes to do to interfere with interstate
conmerce,

No useful purpose can at this time be served by extend-~
ing the list further. Two other instances will bte mentioned
in passing, Oklshoma, in cormon with seventeen other states,
has established Ports of Entry on her borders. Motor vehicles
are stopped, and the drivers rust "declare" thelir stocks of
gasoline, cigarettes and beer, and are then told the amount
of the tax they must pay, and where to psy it. In addition,
trucks must purchase & license at a cost of twenty-five
dollars, and pay one-twelfth of the ennual plate fee, If
the load on the truck is not valuable encugh to support such

11 The other

fees, the truck simply does not enter the state,
is an Instance of shutting off exports. Maine hes a law
preventing the production of hydroelectric powar for trana-
mission beyond her borders.l2 This law cannot be justified
as a conservation measure, for the water will go over the
fells end reach the sea, whether 1t generates elsctricity on
the wey or not. Maine cennot ﬁse even a small freaction of
the power that is possible to produce there, and st low cost.

She evidently is unwilling to promote the prosperity of other
stetes by sharing her chesp power with them, The writer cen

1l1. Flynn, Op. cito, P 15.

}2. Maine, Revised Statutes, 1916, Chepter 60, Section 1,
Pe 9800
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interpret the actlon in no other light than strictly a
"dog in the menger" spirit.

The condltions cited, a few among meny nore, indicate
a return to the policy of Mercantilism. The logical end of
these attempts would be ertificial walls about each state,
and each forced to become & self-sufficlient areca, selling
nothing and buying nothing elsewhere., Of course, matters
will never reach such an extremity., Long before it does, the
netional goverrnment will enter the picture, and the states
will lose many of the rights and powers they now possess, and
will have only themselves to blame for 1t, Similer tactica
resulted in a loss of state powers in 1787, and Histéry has
been known to repeat itself ere now. It can be said with
certainty that the conditions mentioned herein will not be
allowed to continue, The only question 1s, will the states
do it themselves, or will they continue their foolish policiles
until the United States has rendered them impotent to act in
such matters? The dollar will not long be halted at an
Imeginary line, but will find a way across.

It needs no arguments to ‘support this statement; the
states can easily provide for the free and unhampered move-
ment of goods, through the means of interstate compacts.
Properly formed Interstate compacts, to which all the states
of a glven area adherc, will do much toward tearing down
artificlal trade barriers, and sgain permit the free and
untrammeled flow of goods, and a gradual return of more

prosperous conditions. The writer wholeheartedly recommends



101

the interstate compact as the most desirable means to end
tho impossible conditions which now prevail in many of our
state relationse.

But the asction must not be long deleyed, or it will
be too late for the states to preserve their sovereign
rights. For example, four New England states, under the
leadership of Governor Aiken of Vermont, have recently
negotiated & compact to handle their own flood control
problems, and heve asked the consent of Congress thereto.
A »ill was introduced in the last Congress to give consent,
but died on the calendar of the Senate. The reason seems to
have been oppcesition by the Federal Power Cormission. The
text of the compact reserves to the states the water power
sites on the upper reaches of the Connecticut River snd its
tributaries, but the Powsr Commission haé covetous eyes on
these sites. The contest betwecen states rights and the
extension of the functicns of the Federal Govermment 1s now
definitely increasing in magnitude. The b1ll to give consent
to the Connecticut Va;leyuCOmpact will come up again in the
next bongress. Friends of states rights should support the
Congressmen from the lew IEngland States, and secure the
passage of the bill. Congress has never yet refused its
consent to an interstate compact. To do so now will con-
stitute & precedent which bodes no good to future compacts
for the preservation of independent state action, and the

maintenance of our federel system.



The spirit of the Congress which has Just adjourned

nay be Judged from provisions of on omibus bill vhich was
enacted the day before adjourmment. This provision cnsbles

the Tnited States to construet dems anywhere In & nevigable.

river, snd allocate the water to the states without thelr
congsent, If thils attitude 1is allowed to continue, the Cone
nectlcut Valley Compact will beo defeated, end all other
8imilar compacts &lsos. The following eoditorial appeared in

8 Texes delly peaper:

Neturol resources belong to the people, and they should
have the say as to how these resources are used se»

As Governor Alken of Vermont has pointed out, the issues
involved are far brosder than power production or flood
control. Thc measure opens the wey o extending and
controlling other natural rescurces et the states! ex-
pense. As Senator C'lMghoney (Wyoming) warned tho
Western States, the bill tends to reduce them from their
stabus as soverelgn states to mere satreps [sice.] of &
Foderal Goverrment, depending upon Washington's favora.

"'he originel thirteen states stood shoulder to shoulder

in their opposition to the exorcise of power by England over
thom. For the preservation of thelr soverelgn rights, they

formed a compact for 'co.o'perative ection, if we may deslgnate
the Articles of Confederation a compact. Likewlse, if our

federal system of govermment is to continue as the makers of
the Constitution conceived it, e sovereign nation made up of

soveroign states, our states must codporate through many sorts
of compacts, and do for themselves what inevitably will be
done by the Federal Govermment if the aststes fail to act.

13 Antonlo Evening News, July 25, 1938, Editoriael,
’States.ni'ﬁaﬁoa%%m!f." ’ ’ !
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We have tried to show some of the conditions exlsting
among states today that must be corrected. We have expressed
2 belief that unless they are corrected by the states them=
selves through interstate compacts, which undoubtedly cen be
done, the Federsl Goverrment will extend its functions further
into fields which should be preserved as spheres of state
activities. We have given one instence to show the states
rmist act now, or it may soon be too lete for state action.
Whether thg states act or not, whether interstate compacts for
the preservation of states rights will be formlated, end
whether Congress cen be induced o consent to these compacts
if they are formed, the wfiter cannot say, He confesses a
somewhet gloomy outlook for the future sovereignty and inde=~
pendence of the sfates. Present events and current trends
constitute a tide flowing with accelerated momentum towerd
centralization of powers at ¥eashington. This.may be best
for the general welfare. We are not debating that, It will
certainly not be the best for a federal system of govermment
of soverelrn states in a sovereign nat;on. Interstate co-
operation through compacts can be a potent foree in opposition
to the drift toward a unified nstion like France, with ad-
ministrative departments inatead of ‘sovereign states,

The following extract from a "Declaration of Independence
of Govermments in the United States," i1ssued by the Council

of State Governments in January, 1937, indicates conditions
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prevalling among American States today, and the remedies.
The 1talics are the euthor's own, not found in the Declara-
tion as origlnally printed:

In thousands of instances thelir (the States) laws
are in confllct, their practices dlscordant, thelr
regulations are antegonlistic, and their policiles
are either in conflict or repugnant to one anothere.

Through established agencies of codperation,
througn unlform and reciprocal laws and regulations,
%wm acts under the Constitution, through
int o, coEIaSoraEI'ons , 8nd through all other
means poasible, our nation, our states and our

localities must fuse the activities with a new
fervor of national unity.l4

14, Christlan Sclence Yoenitor, May, 1938, pp. 6-7.




CHAPTER VIII

OBJECTIONS TO INTERSTATE COMPACTST

Nothing yet fabricated by the hand and braln of
man has ever attalned perfection. The delicate preclaion
instruments for the nicest mechanical operations seldom
are more accurate than one ten thousandth of an inch.
Perfection 13 not to be expected in instruments of govern=
ment which have to do with so heterogeneous a thing asg
human soclety. Any interstate compact yet formed, snd sll
that may come into being in the future, can be criticized
adversely. This does not prevent them from being useful,
even necessary, devices in the American scheme of Govermment,
Compact making 1s yet in the experimental stage, desplte the
years which have elapsed since the first formal interstate
compact received the consent of Congress. A higher degree
of perfectioh will be obtalned in the future. The auto-
mobile of today is not the same as ths "gas buggy" which
Selden first patented. The need for compacts has not been
so generally felt as has the need for automotive transporta=
tion, end the improvements have not been so rapid, Objec~
tions and critlieisms frequently serve useful purposes. A

l. Most of these objections are mentioned in a
pamphlet Can Interstate Compacts Succeed? by Marshall E.
Dimock and George C. S. Benson, Publlic Policy Pamphlet
Noe. 22, University of Chicago Press,
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Shakespearean fool claimed that he was the better because
of his enemies. In the pages which follow will be found

a few of the objsctions which have been ralsed to inter-

state compacts as instruments of government, and some ate
tempt is made to answer thems The list of objJections 1s

far from complete; likewlse, the answers given to certain
dbjection8~are.not all the reasons which could be offered
to refute the objectionse.

It has been pointed out many times that interstate
compacts are difficult to enforce, should a state stube
bornly refuse to conform to its compact obligations. This
is a theoretical objectlion, based on lmaginary asltuations,
Only twice have states refused temporarily to execute thelir
compact obligations. Both states were brought iInto line
finally by the Supreme Court. The possibllities of enforce-
ment are discussed at some length in a previocus chapter, and
a recommendation to make enforcement surer will be made
later. The matter 1s mentioned here only for the purpose
of including the objectlon in the 1list,

x A further objection to interstate compact goverrment

18 that politics may prevent the harmonious operation of such
machinery and procedure as mey be provided for in the
compact. The illustration frequently cited is the turmoil
in Arizbna politics whioh has kept that state out of the
Colorado River Compact. A number of well informed citizens

of Apizona have admitted that thelr statet's allotted share
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of the water 1s adequate and equitable, but candidates

for office have demanded a larger share, and these demands
are good "vote-getters."® Gubernatorial candidates have
been elected on campalgn pledges to "save Arizona's water
from the greed of grasping California." The writer freely
admits that interstate compacts are not, and perhaps never
wlll be, free of politlcs, but contends that they should
not be irrevocably dammed because of this fact, What
governmental agency is free from politics? One would hesi-
tate to assert that the majestic tribunal which heads the
Judicial Department of the United States has never allowed
its decisions to be swayed by the political creeds of the
Juatices.

Bxlsting interatate compacts have been criticisegi for
their lack of success in their objectives; None of them
save those which have settled such matters as boundary
controverslies have been completely successful, Even the
Port of New York Authority, created by a compact between
New York and New Jersey, which is frequently cited as a
splendid example of successful achlevement, has failed to
accomplish its maein purpose. It has borrowed millions of
dollars, bullt the George Washington Bridge, Hudson Tunnel,
and other public works., It 1s funding its debt by service
charges, and 1s now no particular burden on the parent

2« Dimock and Behaon, ops clt., pe 10,
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states. As a businesas organlzation, the Authority has

been prosperous, because it was glven the power so to be.
But in 1ts govermmental or regulatory purpose 1t has not
wholly succeeded, for it has not codrdinated the transporta-
tion facllities of all interests whieh use the harbor,
because psrsuasion hag falled, and the Authority doss not
have the power to force these interest into line. Doubtless
it can cdo what it has failed to do, if supplied with ade-
quate suthority and power. To do so would be a difficult:
but not impossible task. It would be unjust to condemn ths
Port of New York Authority and with 1t all compacts between
states, simply because the Authority has not as yet been
given adequate powers for its tasks.

Perhaps the severest critlcism which has come to the
wriﬁeff.‘a attention 1s that compacts have proved to be
difficult to set up. A World War was lost and.won, and a
treaty including the lLeague of Natlons, was ratifled in
less time than was required to completé the Colorado River
Compacte Gifford Pinchot® has lost his former enthusiasm
for Interstate compacts becausé of the time requlired to set
up the Colorado River Compact. Somewhat unjustly he says
that 1t required a dogzen years to complete a compact to
build one dam in one river. He dld not polint out the fact
that the real difficulty was to agree on an equitable allo~
cationof the water. It must be remembered, too, that nations

3. Graves, W. Brooks, Uniform State Action, ps 24.
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have at hand the machinery for each occasiones The
capitals of the powers of the earth are in dally contact
through acoredited minlsters; while the states are nots
Several states have alrsady established permanent Come -
mittees on Interatate Relations, and others will probably
do so in the near future.® Certain organizations previously
mentioned are now aiding in ocompact formation. The whole
proocess 1s becming easler beocsuse of the new machinery and
alds, and tho time consumed in consummating compacts need
mtbeaogreatintlnfﬁtwea

Pearhaps the chief cause for delay in setting up interw
state compacts, as well as & reason that they have falled to
delegate broad powers to the interatats agencles brought
into being by ths compact, is that t:he' states have jJjealously
guarded ageinst a surrender of thelr irmediate powers. It
1s a strange thing to see such a hesitanoy to delegate powers
to an interstate agency while the states are supinely sube
mitting to loss of powers to the Federal Goverrment. The
writer 1s not alons in his opinion that interstate compacts
will preserve stotest ﬁf@fm. Interstate agencles are
made up of Commlissioners which each state selects. In many
cases, these Commissioners are algo state offlolals. Any
loss of authority to & state 1s compensated by an equal galne
New York must submit to what men from Few Jersey help to

4e Hassachusetts, Acts and Resclves of 1837, Cnaptor
404, provides for Cannfsa.tonera on Intarstate Relations.
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promulgate, let us say; likewlse New York's own appointees
help to promulgate regulations for New Jersey. Each state
pays 1ts own Commiassloners, and may replace them if 1t
choosea. Their activities are local in nature, which is

more in keeping with the idea of local government than 1f

the agency, or Bursau, or Commisslon, sat in Washington, were
appointed by Washington and paid by Washington, and yet
regulated regional affalrs. Those who are femiliar with the
problems and developments of the oll situation in the Unlted
States cannot help but conclude that the Interstate 0il
Compact prevented Federal control of the oll industry.

There has been no loss of state rights under the 0il Compact.
The same thing cannot be said for the bituminous coal pro-
ducing states under the Guffey Act. PFearing the loss of state
powers 1s a poor argument to use against interstate compacts.,
If nations of the world hold strenuously to a similar posie
tion, arbitration treatlies would never be ratified, the sword
would be ths only arbiter, might would be the only right, and
a world of law and order among nations would cease to exist
in any degree whatsoever. As the writer views the situation,
there are many regional problems which must and wlll be
solved; they are beyond the solution by states acting separw
ately; many of them can be solved by Joint action through
interstate compacts; if the states refuse to make the neces-

sary concessions, and formulate compacts for the solution



of these problems, the Federal Government wlll step into
the picture, and state powers willl be further reduced.
If there are defects in this line of reasoning, we are
uneble to discover them.

Another charge frequently brought sgainst ﬁhe inter~-
state compact 1s that it 1s an inflexible thing. Inflexi-
bility 1s not a fault, but a virtue with certain compacts.
Parallel statute compgcts in thé fleld of cormercial law,
for instance,.if flexible, would soon destroy the uniformity
80 desiraeble. The same thing 1s true with respect to the
extradition of persons charged with crimes and of fugitive
witnesses in criminel cases. A peace offlcer going to
Caelifornia from Texas for a suspect wanted in Texas should
be able to follow the same procedure that he would have
to follow in Maine, or in any other state. Another Qlemant
in inflexibility, as pointed out by critics, is that
amendments require unanimous action of all the compact-
ing atates. Thls 1s true, but the matter may be viewed in
this light. If six states are fellow members of a compact,
only six states have to act in order to secure an amendment.
Thirty-six states must accept an Amendment to the United
States Constitution before it becomes valld. Sufficilent
flexibility in any given compact may be secured if the text
is properly written. The Colorado River Compact mekes
allowances for changing conditions. Also, standards of
disinterested agents could be accepted by the interstate
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agency. For instance, 1f the 01l Compact were amended so
es to allow the Commiasion to fix quotas for the compacting
states, 1t could easily figure the quotas on en asgreed per
cent of the Bureau of Mines eatimates of world demand and
state allowsbles., Or a degree of flexibility could be secured
by sdopting the voting plan of the New York Port Authority.
By this plan, each compacting state sends & mumber of Com-
missioners to the interstate sgency, ssy six. An affirma-
tive vote requires the unanimous consent of all the member
states, but does not have to have a unanimous vote of the
Commissioners. In other words, the Commlissioners should
vote a&s individusls, and not by states. The vote of the
state 1s recorded 1f a majority of the Commissioners from
that state assent to the proposition. Agaein, the plan of
having a fixad.expiratiqn date for the compact forces a con-
slderation of smendments, and presents an opportunity to so
modify the compact to meet new needs as they may arise.
Periodical revision g;»a compact, in itself, is sufficient
to destroy the force of the charge of inflexibllity.
Weaknesses and other feults may be pointed out in anyi
existing interstate compact, but the whole concept should
not be condermed therefore. The text of a compact is a
constitution in minlature. The agencies are set up by the
compact and theilr powers and dutles are delegated and
ermmerated in the text which is subject to amendment and
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revision. The interstate mgencies thus set up and ine
structed can only function within the scope of their
authority. Granting the existence of needs to be served,

end & compact agency with sufficient powera wholeheartedly
seconded by the compecting states, the interstate agency
should, in its limited sphere of action, prove to be as
successful a3 are state and munieipal governments In their
spheres. As the writer sees it, there are only two "ifs"

in the way, If the astates will bring the interstete compacts
into being, and if the powers and dutliea of the administra=-
tive agencles are sufficlently broad in thelr scope, criticisms
and cbjections will gradually be silenced by the services
rendered by interstate compacts.

After ell is sald, the greatest measure of an orgeniza-
tion 1s the service it renders. The functions of any
govarnméntél egency are of more importance then its form.
There 1s en Increasing list of services to the people of
the-United States that should be supplied, services which
cannot be rendered by a single state, and should not be
attempted by the nationel government. The 1nterstate com-
pact seems to be the most practical, the most loglcal way
to provide theme It probably 1s not the idesl plan, but
perfect ideals are more often dreamed of than atteined. It
seems to be the best tool avellable for many jobs that rust
be done, and there should be no practical reasons against
employing it. Its form is capable of adaptation as its
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functlons may be altered. The interstate compact should
be more generally employed for the solutlon of interstate
and regional problems untll something better is evolved,
It 1s noteworthy that those who have most severely criti-
cized the interstate compact have falled to suggest a
substitute.



CHAPTER IX
CONCLUSICNS AND RECOMMENDATICNS

The writer has attempted in the preceding pages to
call attention to certain facta ihich probably were respon-
aible for including the compact clause in the Constitution.
Similar provisions in earlier plans of government were cited,
end conditions in America in 1787 were told. Then it was
pointed out that certaln Colonies and states formed com-
pacts under English rule and during the period of the
Confederation, OCompacts of different types and for dif-
ferent purposes have been formed under the limitations of
the Constitution, and the rate of formation has increased
since 1900. An attempt was made to classify compacts, and
the deteils of a few particular corpacts were given.
Interstate suits and Supreme Court declsions have been
studied in an effort to show that any dissension between
states growing out of a compact relationship mey be settled
by the Supreme Court. The writer hsa also attempted to show
thet the Court's decisions will probebly be enforced, should
enforcement be necessary. He has attempted to indicate some
of the regrettable attitudes of states toward one another,
particularly in trade matters, and drawn the inference that
unless these conditions are corrected by compects or other-
wise, the national goverrment will probably extend 1ts
sphere of activity, with a resulting loss of states' rights.

~115~-
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Finally, a few objJectlons to the whole compact movement
were mﬁntioned, and some effort was made to answer thag.
In so far as has been pqsaible, the discussions have been
confined to historic materlals, or the records of past
events, It 1s now proposed to draw some conclusions and
make a few specific and general recommendations which, it
is hoped, can be jusp%fied from the facts given heretofore,
plus a bit of auppleméntgry data,

The simllarity of compacts between states to contracts
between private citizens has been mentioned, The obliga=
tions which a state assumes under a compact bind the state
and 1its citizens, In the absence of provisions to the con-
trary, a state may not repudlate 1ts compact nor withdraw
from 1t.l For this reason, 1f for no other, the temrms,
provisiona and language of the text of any proposed compact
should receive careful study. The rights and obligations
of the state should be clearly stated. The Commissioners
who negotiate thse compect and the Legialators who retify
it should first become acquainted with some exlsting come
pacts, as well as with Supreme Court decisions in inter-
state suits. They should avall themselves of expert informa=-
tion from such sources as the National Conference of Commis-
sloners on Unlform State Laws, the Councll of State Govern=-
ments,? and others. The Commlttee on Compacts and Agrsements
Between States, set up in 1935 at the Los Angeles meeting of

1. Clark, Jane Berry, "Interstate Compacts and Soclal
Legislation," Political Sclence Quarterly, Vol. 51, p. 41; 1936,

2. Both may be reached at Chicago, Drexsl Avenus and
68th Street,
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the National Conference of Commisslioners on Uniform State
Laws, and the Commission on Interstate CoSperation, set
up by the Councll of State Govermments, are working har-
mohicusly in drafting and recommending model laws for the
establishment of compacts. Elther organization will gladly
furnish such assistance as 1t may be able to give, to any
state contemplatling the formatlon of a compact,

Some of the Acts already prepared lie in the fields of
taxation, crime control, extradition of indicted persons
and wltnesses, supervision of parolees. Some of these laws
will clearly establish compact relations between the ratify-
ing states. The compact status resulting from the enactment
of others 1s doubtful, at least to the wriler, Several states
have already enacted from one to all of the recommended laws.
By August, 1937, seventeen states had enacted the extradition
of criminals law, twenty-two the law for removal of wiltnesses,
twenty-two the fresh pursult law, and nineteen states had
enacted the supervislca of Parolees law.3

Labor compacts should be formsd by groupa of states
within a region of similar industrial conditions. In order
that the compacting states may carry out the provisions of
labor compacts which obligate them to enact laws fixing
minimum wages, maximum hours of employment, etc., en amende
ment to the natlonal Constltutlon is recommended. The

3. State Govermment, Vol. 10 (September, 1937), p. 17.
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interpretations of the fifth and fourteenth Amendments
have at times defeated the efforts of states to enforce
thelr labor laws. Declslons of the Court have not followed
eny conslistent line of reasoning. Some labor statutes have
been upheld for various reasons and others have been in-
validated. In the case of Lochner vs, New Ybrk,4 a statute
limiting to ten the hours of work of bakery employees was
invalidated on the grounds that the law was an arbitrary
and unwarranted interference with the liberty of contract
as secured by Article XIV of the Constitution, Later an
Oregon statute limitlng the hours of employment of women
and minors was upheld, being Justifiable as & health mea-
sure. Wilson's eight<hour day for rallroad employees is
yet in force. But a law for the District of Columbla fixw
ing maximm hours of employment per day for women and minors
was declared unconstitutional, ln the case of Adkins vs,
Childrens' Hospitale® The Court followed the same line of
reasoning in the Adkins case as 1t had in the Lochner
case. Finally, in 1937, another law limiting hours and
wages was upheld. In this case, West Hotel Company vs.
Parrigh, the Court reversed 1ts reasoning in the two above
cases, and went out of ita way to say:

Our Conclusion 1s that the case of Adkins vs.

Children'seHoapital should be, and is,
overruled.-

4., Lochner vs. New York, 198 U. S. 45; 1905,
5. Adkins vs. Chlldren's Hospital, 261 U, S. 525; 1925,

6« West Coast Hotel Company vse. Parrish, 300 U. S, 379}
1937.
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Possibly the reasoning in the West Coast Hotel Company vse
Parrish will control the Court's decilsions in all fubture
cases involving the constitutionality of a state's labor
laws fixing maximm hours and minimm wages, but this cannot
be knowns In order to clarify definitely the situation, an
Amendment to the Constitution should be adopted which will
prevent the invalidatlon of state laws which regulate the
conditions of employment. A suggested wording for the
proposed Amendment follows:
ARTICIE XXITI

Nothing in thils Constitution shall be interpreted

s0 a8 to lnvalldate any law of any state regulating

the working conditions of employees.

The success of labor compacts may depend upon a
Constitutional Amendment, but other needed compacts can be
made to succeed without an Amendment. A factor which will
contribute to the success of compacts which may be formulated
in the future i1s to provide an interstate agency with
autononous powers, to have administrative supervision over
the work to be done under the terms of the compact. The
agency should have power to lasus regulatory measures with
the authority of law without belng enacted by the legis-
laturesa of all the compactling states. The compact should
provide that the states reserve the right to negate the
agencles rules and regulations. By this pian, the adminis-
trative agency could put into effect at once and without
delay its rules and regulations, without awalting the actions
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of two or more Leglslatures. As an 111ustrat19n, the
Interstate 011l Compact Commission should be empowered to
assign quotas, after full hearings, to the various oll
producing states. Its orders could be directed, not to the
states but to the operators of the o0ll and gas flelds with-
in the states, The nearest approach to an autonomous agency
yet brought into being by an Interstate compact 1s the Port
of New York Authority, but its rules and regulations must be
enacted by both New York and New Jersey before they are
valid.

The rights of the compacting states are protected in
the above plan by the reserved right to invalidate the inter-
state adminlstrative agency's rules and regulations. A state
should further protect itself by placing in the text of the
compact provisions for withdrawal. A good plan is to be
found in the Concord Compact, whereby a state may glve notice
of intentione to all other compacting states, and two years
later withdraws if it still desires to do so.

Still another protection for a state 1s to limit the
life of the compact. Prior to the explration date, the 1life
of the compact can be extended a fixed number of years. The
automatic expiration date will also give opportunity to
smend the compact. An unsatisfactory one can be abandoned,
and a good compact can perhaps be made better, Constant

renewals after fixed periods of time will give a flexibility
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and an adaptation to changing conditions to the compact
structure.

These various recomumendations, right to negate the
administrative agency's regulations, provisions for a state's
withdrawal from a compact, the necessity for periodic re-
newals, should so reassure states that they will the more
willingly agree to the establishment of compact agencles
with adequate powers. The Interstate 01l Compact expires
in 1939, and plans are now being made for its renewal., The
next meeting of the Commission will discuss the text of the
new compact, end it 1s even being proposed that the Compact
Commission be given the authority to assign production quotas
to the adhering states, Thls statement 1s based on Press
notlces only.7

The writer is of the opinion that compacts constructed
along the lines indicated above should provide for such
matters as flood control instead of having the work done by
the Federal govermment., Adequate flood control programs may
involve such requirements as terracing farm lands, and other
measures which are more properly within the police powers of
a state than in the delegated powers of the United Statese.
Destruction from flood waters is usually the concern of a
particular group of states, as the four New England states
adjoining the Connectlicut River. New Mexico and Arizona may
have no fear of floods, armd rightly could object to paying

7« See Austin American, July 31, 1938, p. le.
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taxes to prevent floods in Connectlicut. States subject

to floods from a common river should attack the problem
jointly, codrdinating thelr efforts through an interstate
agency set up by compact. The Federal Govermment could
well be admitted as a participating member, but should not
finance the project, The United States could contribute
the services of Army Engineers, which would probably lnsure
proper engineering and at the same time save the compacting
states the cost of employing experts to supervise the job.

Less extensive projects suited to coB8perate state action
are the establishment and maintenance of public service
institutions. For exemple, two or more states can establish
joint penal institutions, reform schools, asylums for
handicepped people, hospitals for mental cases, research
agencles, Universities, and a hoat of others. By sharing
in the expenses, a state unable to finance adequately a
worthy cause alone, can secure the benefits at half or a
third the cost. New Hsmpshire and Vermont are maintaining
a Joint penal institution. Their example seems worthy of
emulation,

The contrgct petween these two states 18 not a compact
in the sense that 1t must have the consent of Congress. It
is a contract, exactly as if it were made by two private
citizens. The states are simply business partners, and not
compacting sovereigns in the matter of the penitentiary. The

writer sees no particular advantages in such a contract over
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a compact. In some instances, a simple contract cannot be
executed without the consent of Congress, as a contract to
construct a bridge over a navigable stream. Past history

shows that a compact 1s more likely to be executed harmoniously
than a contract. There are other advantages which will not

be enumerated here. Compacts are recommended for all important
interstate construction and maintenance projects.

In the past, Congress has given 1ts consent to compacts,
and then officlally forgotten them. This should not be the
case, however., Congress should keep itself informed, particu-
larly with reference to compacts for the control of the pro-
duction and marketing of products, such as the Tobacco Come
pact (as yet incomplete) although Congress has given consent .8
This compact and the proposed 011l Compact concelvably could
result in abuses, by forcing prices above a falr and equitable
level, but it is unlikely. In order to maintain the confidence
of the country at large ln particular compacts, Congress
should estab’lsh a Bureau, or Division, in the State Depart-
ment with duties to: hold all compacts, collsct annual
reports from all compact agencles, give information to states
contemplating compact formation, and to report to Congress
on the activities of all interstate agencles. Congress and
the general public would have an authoritative source of
information, and would be in a position to repeal its Act of

Consent should such an extreme step become necessarye.

8es 49 U. S. Statutes at Large, p. 1239; 1936, North
Carollna and South Carolina have ratified; will becoms effect-
lve when Georgla ratifies. DBurley compact ratified by North

Carolina and Virginia, effective when ratified by Kentucky and
Tennessee.
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An alternative plan would be to have one or more
representatives of the Federal Government on all compact
Cormissions. Thils 1s belng done in soms instances, at
the present time. Representatives from the Departmenta of
War and Interior participated 1In the formation of the
Columbia River Compact, and now serve on its Comisaion.g
Congress made this a condition of consent,

There 13 nothing to prevent the United States, as a
sovereign state, .from becoming a participating member of an
interstate compact on terma of parity with the ratifying
states. Por instance, the United States and Virginia have
taken the preliminary steps to form a boundary settlement
compact for the purpose of defining the line between Virginia
and the District of Columbia. A Commissioner representing
each party and a third selected by these two will locate the
line, The report of this Commission must have the approval
of both Congresc and the Legislature of Virginlia to become
eatablished and authoritative, exacstly like the procedure
when two atates ratify a compact. Additional compacts with
the United States as a party should be formed with individual
states and groups of states to deal with many projects in
which the nmation and separate states participate. Such
projects, for example, as Vocational Education, Rehabilita-

tion, highway construction, soclal insurance, pest and

9. Clark, Jane Perry, op. alt., December, 1935,
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disease control, and a host of others. Such a plan would
enable ad justments for individual or sectlonal differences,
vhile the present arrangements stipulate uniform conditions,
The laws of Congress prescribe the conditions, and the states
must accept 1n order to participate in the appropriations.
The compact method would also, 1n a measure, substitute
"fraternalism" for the "paternalism" which now characterizes
Federal Ald to the states.

This recommendation, or conclusion, 1s addressed to
Congress, In view of the fact that there is stlll some
uncer talnty respecting the power to enforce the Supreme
Court's decisions agalnst a state, Congress should enact
legislatlon prescribing the manner and means of procedure
against a state i1f it should refuse to permit the execution
of the COﬁrt's decrees, or refuse to take the necessary
steps to carry them out. The need for this legislation has
long been felt, and several attempts have been made in the
past to supply it. A blll was introduced in Congress in 1814,10
Four years later, a similar bill was before the Senate but
was not passed.ll Other attempts have been made but none of
them have been successful,.

The bills mentioned were introduced in the days vhen

boundary disputes between states were common. Probably there

10. 13th Congress, 2nd Session, S. J., pe 632,
ll. 15th Congress, 1lst Session, S. J., pP. 278
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will not be many more cases before the Court concerning
boundary matters, but there may be cases involving compacts.
A knowledge that there 1s a sure and adequate remedy at law,
should a state refuse to ablde by the terms of its compact,
would be an impetus to compact formation, jJust as was the case
with private contracts. Should compacts multiply in numbers
end in variety, the need for legislation recommended above
will probably become more acute. Many indications point to
a growth of the compact movement. Several states now have
Committees on Interstate Relatlons, with power to negotlate
compacts without specific authorization, Massachusetts is a
good example.

If one of the functions of our public schools 1as to
prepare future citlzens for an anticipated environment, then
courses of study should include materials on interstate
compacts. High schools have done little about it as yet,
as far as may be judged from high school civics texts., An
examination of some slx or eight falled to find any mention
of interstate compacts at all, The writer strongly wrges that
instruction be given to high school boys and girls in the
construction, limitations, status and possibilities of
interstate compacts,

Men have given their lives for natlional unity; others
have bled for atates"rights. If interstate compacts are
ever developed to the extent that intermedlary agencles

‘between state and nation, state controlled regionalism under
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the general supervision of the Federal Govermment, take

over and administer those govermmental functions that are
broader thean a single state's powers, yet reglonal in nature,
perhaps the shades of those who have dled for national unity
and states! rights may find repose in this happy compromise

between two extremes.
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NOTES

l. Below are the compacts of record which were fonm&léted
prior to the separation from England.

1. Connecticut and New Netherlands, September 19, 1650,
ii. Connectiocut and Rhode Island, Boundary Settlement,
1663,
113. Connecticut and New York, Boundary Settlement, 1664,
iv. Connecticut and New York, Boundary Settlement, 1683,
ve Connecticut and Rhode Island, Boundary Settlement,

1703.

vi. Rhode Island and Massachusetts, Boundary Settlement,
1710,

vii. Rhode Island and Massachusetts, Boundary Settlement,
1719.

viii. Connecticut and New York, Boundary Settlement, 1725,
ix. HNorth Carolina and South Carolina: Boundary
Settlement, 1735.
xs New York and Massachusetts, Boundary Settlement, 1773.

2. At least four compacts were formed between states durling
the period of the Confederation. They are glven below:

1. Pennsylvanla and Virginia, Boundary Agreement, 1780,
1i. Pennsylvania and New York, Ownership and
Jurisdiction over certaln islsnds in the Dela-
ware River, 1783.
1ii. Virginia and Maryland, Jurlsdiction over Potomac, 1785,
iv. South Carclina and Georgia, Boundary and
navigation, 1788,

3« In 1911, 36 Statutes, 961, may be found the first
"blanket consent”™ law enacted by the United States
Congress. These words are taken from the language of
the bill:

That the consent of Congress 1s hereby given to
each of the several states to enter into any
agreement or compact not in conflict with any
law of the Unlted States, wlth any other state
or states for the purpose of conserving the
forests and water suppllies of the states enter-
ing into such compacte.

4. From the 73rd Congress, 2nd Session H. Re. No. 7353;
Report No. 1137: Granting the consent of Congress
to any two or more states to enter into agreements
or compacts for coBperative effort and mutual as-
slstance iIn the preventlon and punishment of crime,
and to establish whatever Jjoint agencles may seem
desirable to them, to make effective such agreements
and compactse.
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Acts and Joint Resolutions of consent to interstate
compacts may be found for these citations:

3 statutes 609, v; 4 Statutes 708, 71l; 9 Statutes 211,
cs 10; 11 Statutes 382, c. 28; 14 Statutes 350, No. 12;
21 Statutes 72, c. 49; 26 stafutes 329, 333; 21 Statutes
35); 25 Statutes 552, c. 1094; 34 Statutes 858-861;
35.Statutes 1161, No. 5; 36 Statutes 961, c. 186;

40 Statutes 266, Noe. 5; 40 Statutes 266, No. 5; 40
Statutes 515, c.47; 40 Statutes 158, c. 11; 42 Statutes
171, ce 724

From the case of Mackay vs. New Yark, 1909:

Leglslation by each of two states authorizing a
corporation resident in one state to unite with

& corporation resident in the other does not, in
the absence of legislatlon by Congress to the
contraery, come within the prohibition of the Con-
atitutlion, Article I, Section 10,

In 1785, South Carolina sued Georgla under Article IX
of the Articles of Confederation. Georgla was sum-
moned to appear, June l. September 4, 1786, both
states appeared, represented by agents. A court was
constltuted to sit In New York June 4, 1787. No
declsion was rendered, for the states worked out a
compromise. News of the compromise action reached
Congress on the same day with the news that South
Carolina had glven the land c¢o the national Government,
The Congress accepted the gift, and referred the
settlement papers to a Committee that, as it was lmown,
would never ait again. One month later, the Convention
completed the Constltution.

Maine has. prohiblited the production of hydroelectric
power for transmlission beyond her borders. Maine
Revised Statutes, 1916, Chapter 60, Section 1, p. 985.

Illustrating the glving of consent by Congress in matters
not involving a state compact:

l. Congress grants consent to Pennsylvania to construct,
maintain and operate a toll bridge over the Susque-
hamna River at Millsburg, He. R. No. 9271. (Consent
to & single atate)

2. Congress grants consent to theling to construct,
malntain and operate a toll bridge over the Ohio
River at Wheeling,Va. (To a city
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3s Congreass consents that Brownsvlille Bridge Company
may bulld, maintain and operate a brldge across
the Missourl River at Brownsville, Nebraska.
(Consent to a business firm).

Will the Federal Courts entertain an action by a citizen
or firm agalnst a state agency?

Plaintiff sued in a federal court for an injunction
restralning enforcement of an order by the Corpora-
tion Commission of Oklahoma reduclng gas rates.
‘Plaintiff alleged that the new rates were confis-
catory, and in violation of due process of law
under the l4th Amendment. Held, that in view of
the uncertainty of an opporfunity for judicial
review of the orders of the Commission, there was
not a plain, speedy and efficient remedy in the
state courts, so the injunction was granted. For
the entire decision, see: ' )
Corporation Commission of Cklahoma vs. Cory, 296,
U, Se 452, 1935.

Illustrative of the lack of uniformity in the atates with
reference to a single matter, the requisite period of
time to live within a state to establish rights of

legal settlement:

Time Required States

12.

3 months Wyoming

6 months Alabama, Mlssisslippl, Oklahoma,
Washingtone ‘

1l year Colorado, Idaho, Indlana, Iowa, Kanssas,
Michigan, Minnesota, Nebraska, New
York, NHorth Carolina, North Dakota,
Ohio, Pennsylvanla, South Dakota, Utah,
Virginia, Wisconsine.

2 years Delaware ,

S years Californlae, Nevada, South Carolina

4 years Commecticut

5 years Mains, Massachusetts, New Hampshire,
Rhode Island

All other states have no statute: voting laws assumed.

At the 46th Annual Conference of Commissioners on Uniform
State Laws, Boston, August 17-22, 1936, the Conference
adopted an amendment to 1its constitution, recommended by
the Executive Committes, whereby the objectives of the
Conference have been enlarged to include model acts on
sub jects sultable for interstate compacts. Notre Dagg
Ila'yer’ 12’ 1936“57. p& 127. Ibid.’ Note’ p‘ 127. .
Federal Trade Commission, Janmuary 4, recommended the
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ereation of a Board to promote compacts between cone
tiguous states for milk control, with a view to prevent
unfalr trade practices. .

13. By energetic action and by education of the people as to
" the ultimate results of the present trends, the states

may reco¥§§ the ground which has been lost the past few
years, asgertion of soverelgnty by interstate
compacts will be the most effective means to that end.
Federal buresaucracy willl be checked. Wilson,,Franciaﬁ
"Industrial Labor Adjustments by Interstate Compacts,
Marquette Law Review, 20, p. 1ll.

14, Ths United States may not tax a state's bonds, but one
state may tax another state's borndse. Chafee, Zechareah,
Yale Law Journal, Vol. 7, pe. 685. Ibid., Inferstate
compacts are the best remedy for business frictions.

15, For theupast twenty~five years, each successive President
of the United States has recommended the edoption of
interstate compactse No President has ever vetoed an
Act giving consent to atates to sdopt a compact. Dodd,
"Interstate Compacts," U, S. Law Review, Vol. 70, p. 557,
1936

16+ Thompson on Allowables:
In Kansas, two large crude purchasers are buying only
754 of the allowable as set by the Corporations Come=
mission in that state, I am glad to ses cofperation in
other states.
(Texas State House Reports, Vol. &, Noe. 6,
April 17, 1938) .

17. As Chalrman of the Interstate 01l Compact Commission,
Ese Oe Thompson Friday addressed Texas Congresamen
and the President In a letter, protesting against a
b1ll by Senator Guffey of Pemnsylvania -proposing a
tax of one cent a gallon, 42 centa a barrel, on fuel
oll. (Ibidl, Vol. 5, No. 236)

18. The authority of the Texas Railroad Cormission to make.
rules ... to conserve the natural resocurces and enforoce
the sam8 ... 18 not an exércise of legislative function,
but administrative in its operation and application.

(U. Se VBe Grimaud_.’ 220 U, S. 506)

19. Governor Earle on Guffey Coal Act:
Through the Guffey Act, we are now attempting to apply
substantially the same control principles to coal that
you (011 Compact Commission) have applied to oill. Yet
we find that the adminlstration of the Act is being
Jeopardlzed by the very persons who would gain most in
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the long run, the bitumlnous operators themselves.

If i1t failas, there 1s no doubt in my mind that the
Federal Government will be forced to take over

bituminous altogethere.

(Transcript of Proceedings of the Interstate 011 Come-
pact Commission, pe. 4; Oklahoma Clty, Jamuary 18, 1938)

This is the only major lndustry today which can gather

within the states where it 1s operated and hold a

session such as this. Every other industry in America

todey 1s belng called on by Washington to work oll

with the Federal Coverrmemnt whatever 1l1ls it may have.
(Charles S. Roeser, addressing Compact Com-
mission, Ibid., pe 19)

January 18, 1958;
It was learned by ohservers at the Oklahoma City meeting
of the 0il Compact “ommission, that two non-member
states wlll follow whatever lead ls set by the compact-
ing statese.

(Texas State House Reports, Vol. 5, pe 3)

The State House Reports, mimeographed for limited
circulation, are usually referred to as Byram's Reports,
because R. W. Byram is the statisticlan. Van W.
Kennedy 1ls Editor, and Paul Belton 1s Asslistant Editor.
They are on flle at the 011 and Gas Division, Texas
Raiiroad Commission, Austin, Texas. 1200 La Vaca Street.

By an act of December 18, 1769, Virginia cothorized the
erection of the district of Kentucky into a new State,
That act provided that "all private rights, and interests
of lands within the sald District derived from the laws
of the proposed State, and shall be determined by the
laws niow existing in this State." This compact was
ratified by the convention which framed the counstitution
of Kentucky and was Incorporated into that constitution.
The act of Congress for the admlassion of Kentucky
(February 4, 1791, 1 Statutes 189) contalned no express
reference to the subject; and in Green vs. Biddle, 8
Wheat. 1 it was argued that the compact was invalld
because made without the consent of Congress, contrary
to Constitution I, Section 10, But the Supreme Court,
after observing that the Constitution "makes no
provision respecting the mode or form in which the
consent of Congress is to be signified" and that the
question in such cases 1s, "has Congress, by some posi=
tive act, In relatlion to such agreement, signified the
consent of that body to its valldity?" found in the
preamble to the act of 1791, with its reference to the
act oi Virglnla of 1789 and the convention in Kentucky,
sufficient indication, under the clrcumstances, of an
agssent to the terma of separation set out in the

Virg%ni&cprgggsa%;-including the "compact" in quesation.
. Acting D
gérvice, $§shlngt0n?$D.i€3?tor Leglslative Reference
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Cases in which a state or states have been a party.

1. New York vse. Connocticut 4 Dallas 1 (1799;
New York vse Connecticut 4 Dallas 3 (1799
New York vs. Connecticut 4 Dallas © {(1799)

2+ New Jersey vs. New York 3 Peters 461 (18303
New Jersey vs. New York 5 Peters 284 (1831
New Jorsey vse. New York 6 Peters 323 (1832)

3., Rhode Island va. Mass, 7 Peters 651 (1833}
Rhode +sland vs. Mass. 11 Paters 226 (1837)
Rhode Island vs. Hasse. 12 Petera 857 (1838;
Rhode Island vs. Mass. 13 Peters 23 (1839
Rhode {sland vs, Mass. 14 Petera 210 (1840)
Rhode Island vs, lMass,. 15 Peters 233 (1841)

4. Maryland vs. Virginis Not reported; (1835)

see 12 Peters
724

5. Missouri vs. Iowa 7 Howard 660 (1849)
Vissouri va. Iowa 10 Howard 1 (1850)
Missourl vs. lowa 160 U, S« 688 (1896)
Missourl vs. Iowa 165 U. S, 118 (1897)

6s Florida vs. Georgla 11 Howard 253 (1850)
Florida vs. Georgla 17 Howard 478 (1854)

7« Alabama vs, Georgla 23 Howard 509 (1860)

8. Kentucky vs. Dennison 24 Howard 66 (1861)

(Governor of Ohio)

9. Virginia vs. West Virginia 11 Wallace 39 (1871)
10, Missouri vs. Kentucky 11 Wallace 395 (1871)
11, South Carolina vs. Georgia 93 U, S. 4 (1876)
12, New Hampshire vs. Luulslana 108 U, S. 76 (1883)

13, New York vs. Loulsisna 108 U. S, 76 (1883)
l4. Indlana vs. Kentucky 136 U. S« 479 (1890)
Indiana vs. Kentucky 159 U. S, 275 (1895)
Indisna vs. Kentucky 163 TU. S« 520 {(1896)
Indiena vs. Eentucky 167 U, S. 270 (1897)
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15.
16,
17,
18,
19,
20,
21,

22,

23+

25,

29..

Nebraska
Nebraska

Iowa va,
Jowa vs.

Virginia
Virginia
Virginia
Virginia

vs. lOowa
vae. Iowa

Illinois
I1linois

vs., Termessee
va. Tennessee

V8«
V8e

Tennessee
Tennessee

Loulslana vs. Texas

Missourl vse. Illinols
Missouri vse, Illinols
Missourl vs. Illinols.

Kansas vs.

Colofado

Kansas vse Colorado

South Dakota vse North Caro-

lina

Missouri vs. Nebraska
Missourl vs. Nebraska

Loulisiana vé. Mississippl

Iowa vs.

Virginia
Virginia
Virginie
Virginia
Virginla
Virginia
Virginia
Virginia

Illinols

Yest
West
VWest
West
West
Weat
West
West

V8e
VB«
V8Be
VSe
VS«
VSe
V8e
VS

Virginia
Virginia
Virginla
Virginie
Virginia
Virginia
Virginia
Virginia

Washington vs. Oregon

Missourl vs. Kansas

Maryland vs. West Vii_nia
Maryland vss West Virginia
Marylend vs. West Virginla

143
145

147
151

148

177
190

176
180
200
202

185
206

192

196
197

202
202
206
209
220

231
254

238

241
246

211
214
217

217
225

North Carolina vs. Tennessee 235
North Carolina vs. ‘ennessee 240

Ue
Ue

Ue
Ue

359
519

238
503

267
501

208
496

598
125

46
286

23
577

59

290
514

89

117
202
531
565

127
. 205

577

652

138

,1892;
1892
1893
1894

(1893)
(1895)
(1900)
(1903)

(1900)

(1901
(1906)
(1906)

(1902)
(1907)

(1904)

(1904)
(1905)

(1906)
(1906)

(1907)
(1908)
51911)
1913)
(1914)
(1915)
(1916
(1918

(1908)
(1909)
{1910)
(1910)
(1912)

(1914)
(1916)



30.

3l

32,

34.

30

36,
37,

38,
59,

reported decislons.

Arkansas vs. Tennessee 246 U, S. 158
Arkansas vs. Tennessee 247 U, S, 161

Arkansas vs, Misslssippi 250 U, S, 39
Minnesota vs. Wisconsin 252 U. S, 273
New York vs. New Jersey 256 U, S. 296

Georgla vs, South Carolina 257 U. S. 516
Georgla vs. South Carolina 259 U, S. 572

Oklahoma vs. Texas 256 U. Se 70

Oklahoma vs. Texas 268 U, S. 574

Wyoming vs. Colorado 259 U. S. 419

Pennsylvania vs. West 262 U. S, 553
Virginia

Ohio vse West Virglinia 262 ﬁ. S. 553
North Dekota vs. Minnesota 263 U. S.

139

(1918)
(19018)

(1919)
(1920)
(1921)

(1922)
(1922)

(1921)
(1922)

(1922)
(1923)

(1923)
(1923)

‘A study of the above, taken from a cbmpilation in
Warren; The Supreme Court and the Sovereign States, ppe 1l3=-
116, shows ween 1789 end 1923, Ev.gifferent states
have appeared as plaintlffs and 25 as defendants, and 81

A further investigation shows that 26

were boundsry cases, 2 involved recovery of money dus on
bonds, eleven involved direct injurles alleged to have

been committed.

lack of Jurisdictions

In no single case did the Court decide a
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1820

1825

1833

1846

APPENDIX B

STATUS OF ALL STATE COMPACTS AND AGREIMENTS NOW EXISTING
AND COMPACTS ASSENTED TO BY THE CONGRESS OF
THE UNITED STATES

Virginie and Kentucky=--Boundary settlement
Ratification: Virginia, 1789, Statutes of 1789, p. 17.
Kentucky, 1789 1 Littleton Statutes, 38,
Use Se, 1791, 1 Ue S. Statutes at Lar§ga
Pe .

Kentucky and Tennessee-=Boundary settlement
Ratification: Kentucky, 1820, Laws of 1819, che 546, Vol.l.
Tennessee, 1819, 2 Scott, ch. 67.
T Suy 1050, 3 G S. Stalutes at Largs,
P+ 609,

Virginia, Maryland and Pennsylvania--Incorporation of the
Ce and 0. Canal with rights of eminent domain clarified,
Ratification: Virginia, 1834, Code of 1834, Title 20,
Maryland, 1825, Vol, 1 of Acts of 1825,

ch. 200,
Pennsylvania, 1826, Acts of 1825, Vol. 1,
[ 7.

Us S., 1828, 4 U. S, Statutes at Larga,
P« 101,

New York and New Jersey--Boundary line on Hudson River,
Ratification; New York, 1834, Vol. 1, Laws of 1834,

ch. 8.

New Jersey, 1834, Vol. 1, N. J. Laws of

1834, ch. 118,

Missourl and Arkansas=-Boundary settlement.
Ratification: Arkensas, 1846, Digest of 1857, che. 13,
Miaaouri, 1847, Vole 1, Laws of 1847,
De 13.
U, S., 1848, 9 U, S, Statutes at large,
Pe 211,
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1853 Massachusetts and New York--Cession of Boston Corner
to New Yorke.
Ratification: Massachusetts, 1853, Acts and Resolves
of 1853, pe 586,

New York, 1853, Vole. 1, Laws of 1853,
che 586

Ue S., 1855, 10 Us S. Statutes at Large,
pl 6020

1857 New York and Canada=--~Agreement for concurrent 1egislative
agreement as to incorporation of international bri

Ratification: New York, 1857, Vol. 1, Laws of 1915, dh.
666, amending Vol. 1,

Laws of 1857, ch. 758,

Canada, 1857, 20 Victoria Statutes, ch. 227.

Us Sey 1870, 16 U, S. Statutes at Lgﬂgo,
Pe 73

1859 Massachusetts and Rhode Island~-Boundary line
settlement--U, S, Attorney Genseral being given
power by Congress to consent,

Ratification: MNassachusetts, 1859, Acts and Resolves
' of 1861, ch. 187,
Rhode Ialand, 1860, Vol. 1, Public
Laws, 1860, ch, 320.
Ue Se, 1859, 11 U+ S. Statutes at Large,
P« 382,

1861 Arkansas, Louisiena and Texas--Removal of raft from ‘Red
River.
Ratification: No Record of formal state ratification.
Ue. Se, 1861, 12 Ues S. Statutes at Large,
De 250;

1862 Virginia and West Virginla--Debt agreement
Ratification: Virginia, 1863, Vol. 1, Virginia Acts
(meeling) of 1863, ch. 1619.
West Virginla, W. Va. Constitution,
Article 8.
Ue Se, 1862, 12 U. S. Statutes at Large,
Pe 633,

1866 Virginia and West Virginia--Cession of Berkeley and
Jefferson Counties to West Virginia,
Ratification: Virginia, 1863, Vol. 1, Va, Acts of 16862
(Wheeling), ch. 78,
Weat Virginia, 1863, Acts of W, Va., 1863,
Noes 12.
Ut SO’ 1866’ 14 U. S. St&t’dt@& at L&rgﬂ,
Pes 350,
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1879 Virginia and Maryland<-Creation of Jolnt commission
to adjust boundaries.
Ratification: Maryland, 1876, Vol. 1, gft§4gf 1876,
Clhle .
Virginia, 1878, Vol. 1, Virginia Acts
of 1877, ch. 246,

Ue Se, 1879, 20 U. S. Statutes at Large,
P» 481,

1879 New York and Vermont-«Boundary agreement
Ratification: New York, 1879, Vol. 1, Laws of 1879, ch. 93.
Vermont *1876, Acts of 1876, vole 1, D« 380,
U. S., 1880, 21 U. S. Statutes at Large, .
p,.'7c

1879 New York and Conmnecticut—-Boundary agreement
Ratification; New York, 1880, Vol., 1, Laws of ieaoi
Clie -
Connecticut, 1880, Vol. 8, Conn. Spec.
Lawe Y 1104-
U. S., 1881, 21 U. 8. Statutes at Largs,
Pe 351,

1886 Connecticut and Rhode Islande-Boundery line,
Ratification: Comnecticut, 1887, Vol. 10, Spec. La's,

P
Rhode Island, 1887, Vol. 1, Public Lawa
of 1887 p; 146,
Ua Se, 1886, 256 U, S, Statutes at Large,
Pe 5534

1886 New Ybrﬁ and Pennsylvania--Boundary line agreement
Ratification: New York, 1886, Vol. 1, Laws of 1886,
ches 560,
Pennsylvanlia, 1887, Pennsylvania Statutes,
2006580,

1897 South Dakota and Nebraska--Boundary line.
Ratificatlion: South Dakota, 1897, Vols, 1, Sesslion Lawa
of 1897, pe 787
Rebraska, 1897, Acts of 1897, ch. 121,
Ue So, 1897 30 Us Se Stamtas at La!?go,
Pe 2144

1901 Tennessee and Virglnla--~Boundary line.
Ratification: Temnessee, 1901, Vol. 1, Bublic Acts
of 1901. DPs 128.
Virginia, 1901, Vol. 1, Virginia Acts of
1901, che 59, :
U. S., 1901, 31 U. S, Statutes at Lavrge,
De 1465,
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1905 South Dakota and Nebraska--Boundary line agrecment.
Ratification: South Dakota, 1905, Acts of 1905, ch. 95.
Nebraska, 1905, Acts of 1905, 234.
Us S, 1905, 33 U, S, Statutes at Large,
P« 820,

1905 New Jersey and Delaware--Service of criminal process to
opposite side of Delaware River.
Ratification: New Jersey, 1905, Vol. 1, N J. Laws of
1905, che 42
Delaware, 1905, Vol. 1, Public Laws of
1905, ch. 234,
Us S., 1907, 34 U, S. Statutes at Large,
P« 858,

1909 Miasissippi and Loulslana--Boundary and penal jurisdice-
tion on Misslissippi River,
Ratiflcations Missisaippl, 1918, Vol. 1, Miss. Resolves
of 1918, pe 315.
Louisiana, no state action to dats,
Uese Se, 1909, 35 Us S. Statutes at Large,
pe 1160,

1909 Mississippi and Arkensss--Boundary line and criminal
Jurisdiction agreement.
Ratification: Mississippi, 1910, Miss. Resolves of
1910, Pe 132
Arkensaes, 1910, Vol. 1, General Laws of
1909, ch. 290,
Ue 84, 1909, 35 Us S. Statutes at Large,
De 1l16.

1909 Tennessee and Arkansas~~Boundary line and criminal
Jurisdiction on Missiasippl River.
Ratification: Tennessee, 1909, Vole. 1, Pub. Acts of
1915, ch. 123,
Arkansas, 1909, Vol. 1, General Laws of
1909, ch. 290,
Us. S., 1909, 35 U. S, Statutes at Large,
De 1163,

1910 Missour!i and Kansas--Boundary agreement snd criminal
Jurisdiction on Mississippi River.
Ratiflcation: No record of state action,
Ue S., 1910, 36 U, S. Statutes at Large,
Pe 881,

1910 Oregon and Washington--Boundaries on Columbia River.
Ratification: Oregon, 1915, Acts of 1915, ch. 150,
Washington, no record of state ratification.
U. S., 1910, 36 U, S, Statutes at Large,
Pe 861,
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1911 General consent for the conservation of forests from
from fires and water supply of any two or more
gtates Jolning in a compact,

Ratification: No record of astate action.
Ue. Se, 1910, 36 U. S. Statutes-at Large,
pe 961, Amended 1n 1925 in 43 U. S.
Statutes at Large, pe. 1215,

1911 Wisconsin, Illinois, Hichigan and Indiana--To enable
these states to settle criminal jurisdiction on
Lake Michigan.
Ratification: No record of any state agreement.
Ue S., 1910, 36 U, S. Statutes at Largeé
P« 8B2,

1911 New York and Connecticut--Boundary line,
Ratification: New York, 1912, Vol. 1, Laws of 1912,18
. : ch, 18.
Connecticut, 1913, Vol. 16, Spec., Laws,
: Poe 1104.
Us. Se, 1925, 43 U, S, Statutes at Large,
D» T31le

1914 Massachusetts and Connectiocut-~Boundary line agreement.
Ratification: Massachusetts, 1908, Acts and Resolves
of Mass., for 1908, ch. 192
Connecticut, 1913, Vol., 16, Spec. Laws,
: Pe 3654
Us S., 1914, 38 U. S, Statutes at Large,
\ Pe 727,

1915 Oregon and Waghington--Protection of fish and concurrent
Jurisdiction on Columbia River.
Ratification: Oreggnigigls, General Laws, ch. 188, Acts
Q -
Washington, 1915, General Laws, ch. 31,
Acts of 1915,
U. S., 1918, 40 U, S, Statutes at Large,
Pe 515,

1917 Minnesota, North Dakota and South Dakota--Improvement
of navigation and control of floods on boundary
waters and tributaries, , ,
Ratification: Minnesota, 1921, Acts of 1921, Vol. 1, ch.
: 326,
North Dakota, 1919, Acts of 1919, Vol. 1,
che 118,
South Dakota, 1917, Vol. 1, Acts of 1917,
* Gh. 209‘
Ue S., 1917, 40 U, S. Statutes at Large,
Ds 2664
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1917 Wisconsin and Minnesota--Boundary lines and cesslons,
Ratification: Wisconsin, 1917, Vol., 1, Acts o§h19éz,
- .
‘Minnesota, 1917, Acts of 1917, Vol. 1,
che 116,
Uo St, 1918. 40 Ua S. Statutes at Iﬂrge’
Pe 959. ’

1919 New York and New Jersey--Construction of tunnel under
Hudson River,.

Ratifications New York, 1919, Vol. 1, Laws of 1919, ggé
»

NC J., lgm’ VOIQ 1’ H. J‘ L&WB Of 1920’
ch, 76.

U. Ss, 1919, 41 U, S. Statutes at Large,
De 158,

1921 Minnesota and North Dakota--Concurrent ¢riminal juris-
diction on boundary waters,
Ratification: N, D., 1917, Acts of 1217, che. 248,
Minne, 1917, Vol. 1, Acts of 1917, che: 505,
Ue So, 1921, 41 Ue S. Statutes at Large,
p¢ 1447&

1921 Pennsylvania and Delaware-~Reestablishment of boundary.
Ratification: Penn., 1897, Penn, Laws of 1897, ch, 152.
Dela., 1921, Vole 1, Acts of 1921, che 121,
U, S., 1921, 42 U, S, Statutes at Large,
' p. 104.

1921 Arizona, California, Colorado, Nevada, New Mexico, Utah
and Wyoming=--Apportliomment of waters of the Colorado’
River and 1its tributaries, agreement to be made by
January 1, 1923, subject to approval of each legis-
lature concerned and by Congress. Fallure to agree
within given time resulted in lapss of Congressional
consent given 1n 42 U, S, Statutes at Large, p. 171.

1922 Arizona, “glifornia, Colorado, Nevada, New Mexlco, Wyoming
end Utah--Colorado River compact for the equitable dis-
tribution of waters of the Colorado River.

Ratiflication: Utah, 1923, Session Laws of 1923, ch. 5.

' Colorado, 1926, Besslon Laws of 1925,
Oha 177«

Californla, 1929, Acts of 1929, ch, 15,
Nevada, 1925, Session Laws of 1925, ch, 96.
New'Mexiao, 1929, Acts of 1929, dh. 8.
Wyoming, 1925, Sesaion Laws of 1925, ch, 82.
Arizona no astion to cdate.,
Ue S, 1928, 48 Us 8, Statutes at Large :

1922 Kansas and Mi souri-Devalopmﬂnt of water works pleat
at Kansas Vity.
Ratification: KXansas, 1921, Acts of 1921, ch. 304.
Missourl, 1921, Concurrent resolve,
April 15, 1921,
Ues Se, 1922, 42 U, 8. Statutes at a§§3°'
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1922 New York and New Jersey--Creation of Port of New York'
Authority; Development of Port of New York supple-’
ments agreement of 1834. Compact of April 30, 1931
supplement by agreement of 1922, -

Ratification: New York, 1921, Vol. 1, Lawas of 1921, ch.
154, amended by Laws of 1922, chs 42,
and Acts of 1930, che 419.
New Jersey, 1921, Vol. 1, Acts of 1921, ch.
151, amended by Acts of 1922, ch. 9,and
by Acts of 1930, ch. 244.
Ue S., 1921, 42 U. S. Statutes at Large,
Pe 1744 Supplemental agreement 1n 42
) U, S, Statutes at Large, p. 822, '

1922 Colorado and New Mexlco--Distribution of waters of the
La Plata River.
Ratification; Colorado, 1923, Session Laws of 1923,10?.
’ _ Ole
New Mexico, 1923, Session Laws of IQﬁg,
‘che 7e
Ue Sey 1925, 43 Ue S. Statutes at Large,
PP« 796, 798, '

1925 Washington, Idaho, Montana. and Oregon-~Apportiorment
of water supply of the Columbia River. ,
Ratificatlion: Washington, 1927, Vol. 1, Acts of 1927,
ches 260,
Idaho, 1927, Acts of 1927, pe. 193, ‘
Hontena and Oregon have not agreed to date.
Ue Sey 1925, 43 U, S. Statutes at Large,.
ps 1268, Time extended to Dec. 1, 1927,
by 44 U. S, Statutes at Large, p. 24%7.
Time extended to Dsc. 31, 1930, by
44 U, S. Statutes at Large, p. 1403.
oming made possible party by 47 U. S.
Statutes at Large, p. 38l.

1926 Colorado and Nebraska-~Apportionment of waters of the
Platte River.
Ratification: Colorado, 1925, Acts of 19285, ch. 179.
Rebraska, 1923, Session Laws of lgagésdh.
[ 4

Uese Se, 1926, 44 U. S, Statutes at Large,
PP 195-201,

1926 Idsho, Wyoming, Washington and Oregone-Apportiomment of
waters of the Snake Rlver and its tridbutarles. '
Ratiflcation; Idaho, 1927, Session Laws of 1927, pe. 183,
Wyoming, 1927, Acts of 1927, ch, 84,
permitting representation in ths
negotiation.
Washington and Oregon have taken no action.
Ue S., 1926, 44 U, S. Statutes at Large,
' D 83l
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1927

1927

1928

1928

147

South Dakota and Wyoming--Apportionment of the waters
of the Belle Fourche and Cheyerme Rlvers.
Ratification: No state action to date.
U So" 1987, 44 U. S+ Statutes at
Large, p. 124%.

New York and Vermont--Bridge construction over Lake
Champlaine.
Ratification: Vermont, 1927, Acts of 1927, ch. 139,
amended by Acts of 1935, che 204,
New York, 1927, Vol. 1, Laws of 1927,
amendod by Vol. 1, Laws of 1935.
U. S, 1928, 45 U. S. Statutes at
Large, pp» 120-128, Amendment
consented to by 49 U, 3. Statutes
at Large, pp. 726, 1472.

Wisconsin and Michigan--Bridge construction over the
Menominee River.
Ratiflcation: Wisconsin, 1927, Acts of 1927, ch. 87.
Hichigan681927, Session Laws of 1927,
Ch, .
Ue Sep, 1928, 45 U. S+ Statutes at
Large, ppe 300-303.

Florida and Alabama--Bridge over Perdido Bay.
Ratification: No state actlion to date.
Ue Sey 1928' 45 U, S. Statutes at
Large, p. 771,

Arizona, Californis and Nevada=--Allocation of waters

of the California River.

Ratificatlion: Arizona, 1929, Acts of 1927, ch. 32,
authorizing committee to
negotlate.

California, 1927, Vol. 1, Acts of
1927, c¢h. 4, authorizing
coomittee to negotiate. Acts
of 1927, ch. 596, and Acts of
1929, ch. 4, requesting states
to continue sttempts to reach
an agreement.

Ua. Se, 1928, 45 U. S« Statutes at
Large, p. 1057.
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1928 United States and California-<Limitation on use of
water of the California River.
Ratification: California, 1920, Acts of 1929, ch.
16, agreeing to Secs 4 (a) re~
quiring California to limit use
of water to not more than 4,400,000
acre feet of waters allotted to
Lower Basine.
Us S., 1928’ 45 U, S. st&tutea at

Large, p. 1057,

1928 Arizona, Callifornia, New llexico, Colorado, Nevada,
Uteh and Wyoming--For further development of the
Colorado Rlver.

Ratification: UNo state action under this Act.
Ue Sep 1928, 45 U. S. Statutes at
Large, pe. 1057, sectlion 19.

1929 New Mexico and Texas=-Negotlation by Governors in
reference to lands transferred between states ly=-
ing on the Rio Grande River as result of the de-
clsion in 267 U. S. 557,

Ratification: New Mexico, 1929, ch. 42, Acts of 1929.

Amended and time extended by ch.
76, Acts of 1935.

Texas, 1930, Revised Civil Statutes,
Art. 7466 e, Amended and tims ex=
tended by ch. 87, Acts of 1935.

Us Sep 1929, 456 U. S. Statutes at
Large, p. l444.

1929 Oklahoma and Texes~-Negotiation by Governors in ref=-
erence to titles to transferred lands between
states as result of boundary line decision in

. 272 Uo S. 210
Ratificatlion: Oklshoma, 1929, Session Laws of 19029.
Texas, 1929, General and Special Laws
of 1929, pe. 727.
Us Sep 1929, 45 U, S. Statutes at
Large, p. 1444,

1929 Colorado and New Mexlco=-Water supply of the Rio
Grande, San Juan and Las Animas Rivers and thelr
tributaries.

Ratiflcations No state actlion.
Us Sep, 1929, 45 U. S. Statutes at
Large, p. 1502,

1929 New Mexico, Oklahoma and Texas--Water supply of the
Cimarron River eand 1ts tributaries.
Ratification: No record of any state action.
Us Sey, 1929, 45 U. S. Statutes at
Large, pe. 1502,



1929

1929

1929

1929

1930

1932

1932
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New Mexico and Oklahoms-«Apportionment and division
of the waters of the Cimarron River and other
streams in which the two states are jointly
interested.

Ratification: No state action.

Us Sep 1929, 44 U. S. Statutes at
Large, pe. 1503.

New Mexico and Arizona--Water supply of Gila and San
Franclsco Rivers,
Ratiflcation; WNo state action,
Us Sep 1929, 45 U, S. Statutes at
Large, p. 1517,

Colorado, Oklahoma, Texas, Kansas--Water supply of
the Arkansas River.
Ratiflication: Oklahoma, 1927, Acts of 1927, ch, 248,
No other astate hes Joined by legisla~
tive action,
Ue Sey 1929, 45 U. S, Statutes at
Large, p. 1517

Colorado, New Mexlco and Texas-=Use of Rio Grande
River above Fort Quitman, Texas.
Ratificatlon: Colorado, 1929, Sesslon Laws of 1929,
che 42.
New lexlico, 1929, Acts of 1929, che
42,
Texas, 1929, Acts of Hay 22, 1929.
Ua So.' 1930' 46 U, S. Statutes at
. Large, p. 767. Extended by 49
U. S. 3tatutes at Large, p. 325.

Oklahoma and Texas+=Brldge over Red River.

.Ratifleation: No state action.

Us Sey 1930’ 46 U, S. Statutes at
Large, ps 154.

Idaho and Wyoming-iDivisian of the watera of Snake
River.
Ratiflcatlion: No state action.
U.' S., 1952’ 47 Ue. S. Statutes at

Large, p._655.

Penngvlvania and New Jersey=-Creation of Delaware
‘River Joint Commission to operate toll bridge.
Ratification: Penn., 1919, Public Laws of 1919,
che. 146,
Ne Jep 1912, N. J. Laws of 1912,
ch‘ 597.
Ue Soy 1932' 47 U. 8. St&tutﬂﬁ at
Large, pe. 308.
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1932 Montana and Wyoming-=Allocation of waters of the
Yellowstone Rlver.
Ratification: No state action to dato.
Ue Sey 1952. 47 U. S« Statutes at
Large, pe« 306.

1933 Kansas and Missourli--Authorizing acceptance for and
in behalf of two states of the title to the bridge
across the lMissouri River from s point in Platte
County, Mo., and one near Kansas City, Kan.

Ratificat onz Kensas, 1933, Revised Statutes, Article
16, 68-1601-06, Acts of 1933,
ch. 68, .
Mlssourd, 1933, Laws of 1933, p. 474.
Us Sep 1933, 48 U. S. Statutes at
Large, pe. 105,

1934 New York and Cenada--laintenance and establishment of
the anfalo, Ne Yo = Ft. Erie’ Cane, Public
Bridge Authority.
Ratification: New Yﬁrk.zigss, Laws of New York, 1933,
che 8 .
Canada, 1934, 17th Parliament, Sth
Seasion, 24 George V, 1934.
Us Sey 1934, 48 U. S. Statutes at
Large, p. 622.

1934 Blanket Consent to all states (Ashurst-Sumers Act)
for any two states to compact for the prevention
of crimes and the enforcement of criminal laws.

‘Ratification: U. S., 1934, 48 U. S. Statutes at
Large, ps 909.
Indlans, Actas of 1935, ch. 2893
and }Michigan, Session lLaws of 1935.
Illinois, Acts of 1935, Vol. 13
and Kichigan, Laws of 1936, Vol. l.
New Mexlco, Resolve of Janu:ry 15,
9373
and Colorado; no action yet;
and Kansas, che 165 of 1936 Session
Laws. G So 62501 to 825033
and Wyoming; no action to date.
Indiana, Acts of 1935, ch. 289;
and Arkansas, Acts of 1937.

1935 Commecticut; New Jersey and New York--Granting corn~
sent to compacts for interstate sanitation
district and commission.

Ratification: New Jersey, 1935, N. J. Laws of 1935,
Cho 3214
New York, 1934, Laws of 1934, ch. 10.
Connecticut committee still studying.
Uas Seyp 1935. 49 U. S. Statutes at
Large, P 932.
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1935 Massachusetts, Rhode Island and New Hampshire-«Con=-
cord Labor Compact for nminlmum wages and hourse.
Ratification: lass., 1935, Acts and Resolves of 1935,
ch, 315
New Hampshire, 1935, Acts of lgssilgh.

> &
Rhode Island, 1936, Vol. 1, Public Laws
of 1936, Resolutlon 12H503.
Ue Sep, 1937, Public Resolution 58, 75th
Congress, August, 12, 1937.

1935 Colorado, Illinoils, Kansas, New lexico, Oklshoma and
Texas~-Granted consent for twc year compact for
- the conservation of oil, expiring Sept. 1. 1937.
Ratification: Colorado, 1935, Senate Joint Resolu=
| tion 18, 1955 Session Laws.
I1linois, 1937, Acts of 1937, Hs Re 37,
Kansas, 1935, Acts of 1935, ch. 215.
New lMexlco, 1935, Acts of 1935, ch« 28.
Oklae., 1935, Actas of 1935, S« 208.
Texas, 1935, Sesslon lLaws of 44th
Legislature, ch. 8l.
Ues Sep 1935, 49 U. S. Statutes at
Large, ps 939. Extended to Sept.
l, 19394 by S. J. 183, August 10,
1937.

1936 Tobacco Growlng States-<Consent granted to any two
or more states to negotiate compacts to regulate
and control the production of tobacco.

Ratification: North Carolins, 1937, General Laws of

1937, che 223

and Virginia, 1938, Acts of 1936,
Vol. 1, Title 1'

and South Carolina; compact to become
effective only when 3. C. &and Ga.
ratify. 'This compact deals with
ordinary tobacco.

and Georgia.

North Carollna, 1937, General Laws of
1937, ch. 22;

and Virginisa, 1956, Acts of 1936,
Vol. 1, Title 1;

and Ientucky;

and Tennessee. Thls compact, dealing
with burley tobacco, does not becoms
elfective until Ky. and Tenn. ratify

Us Sep 1936, 49 U, Ss Statutes st
Large, pe. 1239,
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1936 Any two or more states of Massachusetts, Maine, New
Hampshire, New York, Vermont, Rhode lIsland, Con-
necticut, Pennsylvanla, West Virginla, Kengucky,
Indlana, Tennessee and Ohio have the consent of
Congress to negotliate agreements for conserving,
inproving or preventing pollution of streams
having interstate drainage.

Ratification: No astate actlon.
Ue 3., 1936, 49 U, S. Statutes at Larga’
p- 1490.

1936 Blanket consent to all states. Any two or more states
have the consent of Congress to negotiate for flood
control upon interstate streams. Any compact must
be subject to further ratification by Congress unless
all of the work thereunder is to be performed by the
War Department. ,

Ratiflcation: U. S., 1936, 49 U. S, Statutes at Large,
Pe 1571,
Connectiocut River Flood Control Compact.
Massachusetts, 1937, House Resolution,
1774, Acts and Resolves of 1937;
and Vermont, 1937, Acts of 1937, . che. 224,
and New Hampshire, 1937, Houae Bill 467,
Acts of 1937;
and Connecticut, 1937, Sesslon Laws of
1937, House B1ll 336,
Ues Se Pavorably reported to Senate in 8. J.
178, but not acted on in 75th Congress.
Merrimack River Flood Control Compact.
New Hampshire, 1937, House Bill 467, Acts
of 1937;
and Massachusetts, 1937, House Bill 1774,
Acts and Resolves of 1937.
U. S. Favorably reported in S, J. 178, but
not acted on in 75th Congress.

1936 Blanket consent to two or more states to negotiate and
enter into compacts or agreements with one another
with reference to planning, establishing, developing,
Improving and maintaining any park, parkway or
recreational area. No such compact or agreement shall
be effective untll approved by the leglslatures of
the several states which are parties thereto and by
the Congresse

Ratification: U. S., 1936, 49 U. S, Statutes at Large,
p. 1895,

New York and Jersey=--amending original
1895 sgreement which was never consented
to by Congress to permlt single body to
replace dual governing body controlling
Interstate Pallisades Park under 49 U. S,
Statutes at Large, p. 1895, sec. 3.

New York, 1895, Laws of 1895, ch. 97, amend-
ed by Acts of 1937,
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New Jersey, 1895, N. J. Laws of 1895,
che. 415, amended by Laws of 1896,
chs 23, later repealed by Laws of 1937.
Ues Se, 1937, He Je Reaoclution 445, passed
House August 4, 1937, Favorably
reported to Senate in 75th Congress.

1937 Maine and New Hampshire--Creation of Maine-New Hampshire
Interstate Bridge Authority.
Ratification: Malne, 1937, HP 1631~LD767.
N. Hep, 1936, Acts of 1936, ch. 4.
Ue. Se, 1937, S. 2661, 75th Congress.

1937 Montana and Wyominge-Consent given to enter into compact
for the diversion of waters of the Yellowstone River.
Ratification: No state action.
Use Se, 1937, Public Aet 237, 75th Congress.

1937 Pennsylvania and Ohlo=--Compact relating to flood control,
policing, pollution, and fishing rights, on Lake :
Pymatuning, Pa.

Ratification; Ohlo, 1937, Act of May 18, 1937.
Pennsylvania, 1937, Act of June 5, 1937.
Ue Sa, Senate B111’ 2831, referred to
Committee on Commerce in 7H6th Congresa.

1937 Minnesota, South Dakota and North Dakota-~Flood control
program for the Red Rlver of the North.
Ratification: No state action.
U. Se., Senate Bill 1570, passed Senate and
referred to House Cormittee on*Flood
Control in 75th Congress.



APPENDIX C

Chronological tabulation of some interstate compacts {hidh
have been entered Iinto without Congressional consents

Date

1780
1785
1791
1803
1815
1818
82l
1825
1837

1839
1872

1886
1894
1900

1931

1931

States

Pernsylvania, Virginia
Virginisa, Mazgland

Virginia, North Carolina
Virginis, Temnesses

North Carolina, South Carolina
North Carcolina, Georgia

North Carolina, Tennezsee
South Carolina, Georgla
Georgla, Termesasee

Vermont, Canada
Massachusetts, Connecticut

Loulslana and Arkensas
New Hampshire, Massachusetts
New York, New Jersey

Arkansas, California, Kansas,
Loulsiana, Oklahoma, Texas,
Wyoming

Arizona and Cellfornia

Sub Ject

Boundary Agreement
Boundary Agreement
Boundary Agreement
Boundary Agreement
Boundary Agreement
Boundary Agreement
Boundary Agreement
Navigatian Agreement
Right of way for
Rallroad
Extradition Agreement
Merger of rallway
corporation, sube
Jecting 1t to the
laws of each state
Levee Agreement
Boundeary Agreement
Palisades Interatate
Park Agreement
011, ges and mineral
comnittee created

Bridge over Colorado
River at Ehrenburg

l. Graves, American State Govermment, p. 652.



APPENDIX D

The following citationas to cases will glve opportunity for
further study of the possibility of enforecing a decree
agalnst a state.

Cherokee Nation vs. Georgla (1831) 5 Peters l.
Worcester vs. Georgia (1832) 6 Peters 515.

Rhode Island vs. Massachusetts (1838) 12 Peters 657.
Piqua Bank va. Knoop (1854) 16 Howard 369.

Ableman vs. Booth (1858) 21 Howard 506.

South Dakota vs. North Carolina (1904) 192 U. S. 286,
Virginia vas. West Virginia (1918) 246 U, 3, 565.
Kentucky vse. Dennison (1861) 24 Howard 66.

The point in questlon also recelves attention in the follow-
ing articles:

William C. Coleman, "The State as Defendemt," Harvard Law
Review, December, 191l.

ower of the Supreme Court to Enforce a Judgment, Michigen
Tew Rovlew, (TOIBT XVT.

Coercing a State to Pay a Juigment, Ibid., 1918, XVII.
Eiforcamﬁtw&nﬁ ,"V'Ergﬁ?iaw Review (1516) I¥.

The above articles are as cited in Warren, Suprems Court and
the Sovereign States, Notes, p. 157.

»l158w



APPENDIX E
BY=LAWS OF THE INTERSTATE OIL COMPACT COMMISSION
ARTICLE I

The Name and Structure of the Commission

Section 1. The Commission cocreated by virtue of the
011 STates Compact which is fully set forth in the Resolutions
of the House and Senate of the Seventy~Fourth Congress of the
United States Consenting thereto, was organized at the first
meeting of the signatory States ratifying said compact duly
convened and held at Oklahoma City on Beptember 12, 1935.
The Commission as presently constituted 1s composed of one
acting representative from each of the following compacting
statesi Colorado, Illinois, Kansas, New Mexico, OCklahoma
and Texas, The Commission shall add to its body the rep-
resentatives of such other oil producing states as shall
ratify the compact and sppoint representatives to the
Commission. The Cormission shall be designated "The Inter-
state 01l Corpact Commission," and will be referred to herein
as the "Commission.®

‘ Section 2. The Commisslion shall be a fact finding

‘and dellberative body with the power to make recormendations
to the member States, It shall have no officiel seal. Its
official actions shsll be taken in accordance with these
By-laws and seid compact; the verity of its transactions
shell be established by written report thereof, certifiled

to be the action of the Commilssion under the signature of
its Chalrman and Secretary.

Section 3. The headquarters of the Cormmission shall
be at the place of residence of the Chalrmen thereof, and
communications addressed to it shall be in care of and at
the address of the Chairman.

ARTICLE II

Time and Place of Meeting

Section 1. Regular meetings of the Commission shall
be held quarterly on the second Fridey at ten o'clock, A. M,,
Stendard Time of the month of which the quarter fells, the
first of sald meetings efter the adoptions of these By~laws
to be the second Friday in December, 1935.

wl50=-
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Section 2. Upon the written request of sufficlent
representatives of the member states to conatitute a gquorum,
setting forth the purpose, speclel meetings of the Commission
shall be called by the Chairman of the Commission.

Section 3« As a part of 1ts regular order of business
the Commlssion at each regular meeting shall select the time
end place of special meetings with a view to the acccommodation
of all the Commission Members.,

ARTICLE IIX

Section 1. The Chairmen shall cause the Secretery to
mail to the address of the representatives of each compacting
state, by reglistered mail under the form for the demand of
return recelipt, notice in writing of the time and place of
gll regular meetings, and of the time, place, and purpose
of ell special meetings, sald notice to be posted not less
than ten days prior to the meeting. Where a corpacting
State may be represented by its Governor or an slternate,
whose nsme and credentlels have been furnished the Commission,
notice shall be glven both.

Section 2. The gilving of notice as hereln provided
mey be walved 1in writing or by telegrem by each seversal
representative of the compacting States, end as to the
representative of such State end meeting held in asccordance
with such waiver shall be velid,

ARTICLE IV
The Power of the Commission end the Purpose of Meetings

Section 1. The powers of the Commission shgll be as
provided In the 011l Compact. All findings of facts and
recormendations by the Commisslon in accordance therewith
shall be evidenced by Resolution duly passed by vote in
accordance with these By-laws and said Compact.

ARTICLE V

Section 1. To conatltute a quorum at any meeting of
the Commlssion or at any time during such meeting, there
shall be present a mejority of the members of the Commission.
Any number less than e quorum may adjourn the meeting from
time to time.

gection 2. All actions teken by the Commisslion shall
be as the members present may elect, either by viva coce
or by written bellot, taken 1n accordance with the following
forrmilas
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(1) by the affirmative votes of the majority of
the whole number of the compacting States,
repreaented at the meeting, and

(2) by & concurring vote of & mejority in interest
of the compecting stetes at said meeting,
such interest to be determined es follows:

Such vote of eech State shall be in the
decimal proportion fixed by the ratlio of its
delly eversge procduction during the preceding
calendar helf-year to the dally average pro-
duction of the Compecting States durlng ssaid
period,

Section 3. The certificate of the Bureau of lMlnes of the
United Statea shall be prima fecia evidence of the dally
average production of each Cormpacting State during the pre-
ceding calender helf-year and of the daily average production
of the Compacting States during said period. Other evidence
of seld fects at the instance of any State shall be received
and acted upon by the Commission.

Section 4., Except as provided for otherwise by these
By-laws and sald compact, all meetings of the Commlsslion
shall be conducted in accordance with general parlisaementary
rules.

Section 6., Each State which i1s now or may hereafter
become a member of the compact shall deposit with the
Secretary of the Commission its official certificate and
designation of the name of its representative together with
his permanent address, and if 1t have an alternate, then
also of his name and address. Notlice of meetings and the
tranamittals of other wrltten commnications from the
Cormiission to such State shall be mede to sald representative,
and 1f there be &en alternate, also to the alternate.

ARTICLE VI

Section 1. The officers of the Commission shall con-
sist of a Chalrman, First Vice-Chairman and Second Vice=-
Chalrman, each of whom rust be a member of the Commissilon.
There shall also be & Secretary end such Assistant Secorsteries
as may be needed, who shall not be required to be members of
the Commission. Sald officers shall be elected by the
Commission at the quarterly meeting held in September of each
year and shall hold office for one year or until their
successors are selected in accordance with these By-laws
and have assumed office. Provided, the offlcers of the
Conmission, serving at the time of the adoption of these
By-laws shall serve until their successors are duly elected
and qualified as herein provided.
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Section 2. The sole duty of the Chairmen in his official
capeclty as such, shall be to preside at all meetings; and
to perform such other duties as may be placed on him by
Resolution of the Commission, But In his capaclity as
representative of his state he shall exerclsse gll the powers
and duties of a member of the Commlssion. In case of the
gbsence or inabllity of the Chairmen to act, the First
Vice~Chairman shall ect, and in the case of his ebsence
or insebility to act, the Second Vice~Chairman shall eot,

Sectlion 3, The Secretary shell make or cause to be
made 8 record of all transactions tsken at each meeting,
shall preserve the same, shell keep among such records
the official credentlals of the representastives, glve
notice of the meetings as herelin required, and otherwilse
perform the duties customarily performed by the Secretary
of a dellberative body.

. Sectlon 4. Each state shall compensate and bear the
expenses of its own representative in =such nanner and to
such extent as it may provide. The representative of any
State who 1s selected as permanent Chairman shall heve the
right, subject to the approval of the Conmission, to select
the Secretary, and shall in such case mmke provisions for
his services without cost to the Commisslon. The Commission
is forbldden to accept the donation of funds for any purpose
except such funds as may be provided by member States through
their representatives and then -only by Resolution of the
Cormission duly passed wherein provision shall be mads for
the disposition of such funds.

Section 5. There shall be such temporery and permanent
committees created and the membership and chalrman thereof
appointed by the Chairmen of the Commission, subject to
confirmetion by the Commilsaion, as the Chalirman end the
Cormission shall from time to time determine., Cormittees
which in such manner have become established as permanent
committees shall have thelr membership and chairman named by
the Cheirman of the Commission et the meeting of his election,
which meeting shall confirm or reject such appointments.

ARTICLE VII
Amendments to By~Laws

These By-laws may be altered and smended at any regular
meeting upon vote by the Commission as herein provided, upon
condition that notice of such change or amendment was first
given to the representatives of each compacting state thirty
days prior to the meeting.



APPENDIX F

Statement as to the Uniform Act for the Supervision of
Out-of-State Parolees

The proposed Uniform Act, which 1s reciprocal in chearacter,
suthorizes the states adopting 1t to enter iInto compects
whereby under certaln clrcumstances each agrees to super-
vise parolees from the other. The Act provides for the
setting up of a simple administrative procedure to carry out
its purpose. It is modelled after the Act upon which the
present compact between the states of Indlans and Michigan
has been effected and is simller in form to that recently
projected between the states of Colorado, Wyomlng, New
Mexico and Kanses., The Uniform Act has elready been enacted
by Illinois, Indiana, Meryland, Minnesota, New Jersey, New
York, Rhode Island and Virginis, although as now presented
it varies slightly in formel verbiasge from that iIn effect
in the states mentioned.

The Act 1is endorsed by the Central States Probation
and Parole Conference, which has done plioneer work in this
field, Its asdoptlion 1s recommended by the Interstate
Commlssion on Crime.

An Act Providing That the State of May Enter into a

Compact with Any of the United States for Mutusl Helpful-

ness in Relation to Persons Convicted of Crime or Offenses
Who Mey Be on Probation or Parole.

(Drafted and recommended by the Interstate Commisaion on Crime)

Bs it enacted, etc. (Use th? proper enacting clause for the
state.

SECTION 1
The Governor of this stete 1s hereby authorized and
directed to execute a compact on behalf of the State of

essesescesscesss With any of the United States legsally
Joining therein In the form substantially as follows:

=150=
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A COMPACT

Entered into by and among the contracting states,
signatories hereto, with the consent of the Congress of the
United States of America, granted by an Act entitled "An
Act Granting the Consent of Congress to any two or more
States to enter intoc Agreements or Compacts for Cooperative
Effort and Mutusl Assistance in the Prevention of Crime
and for other purposes.”

The contracting states solemnly agree:

(1) That it shall be competent for the duly constituted
judiciel and edministrative authorities of & state party to
this compact, (herein called "sending state"), to permit any
person convicted of sn offense within such state and placed
on probation or relessed on parole to reside in eny other
state party to this compsact, (herein called "receiving
state"gv while on probation or parole, 1if

(as Such person is in fact a resident of or hes his
family residing within the receiving state and can obtain
employment there;

(b} Though not a resident of the receiving state and
not having his femily residing there, the receiving state
consents to such person being sent there.

Before granting such permission, opportunity shall be
granted to the recelving state to investigate the home and
prospective employment of such person.

A resident of the recelving state, within the meaning
of this section, is one who hes been an actual inhebitant
of such state continuously for more than one year prior to
his coming to the sending state and has not resided within
the sending state more than six contlinuous months irmmediately
preceding the commission of the offense for which he has
been convicted.

(2) That each receiving state will assume the duties
of visitation of and supervision over probationers or
parolees of any sending state and in the exercise of those
dutles will be governed by the same standards that prevail
for its own probatlioners and parolees.

(3) That duly asccredited officers of a sending state
may at all times enter & recelving state and there apprehend
end retake any person on probation or parocle. For that
purpcse no formalities will be required other than establish-
ing the authority of the officer and the identity of the
person to be retaken. All legal requirements to obtain
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extradition of fugitives from Justlce are hereby expressly
waived on the part of states party hereto, as to such persons.
The declsion of the sending state to retake a person on
probation or parole shall be conclusive upon and not review=
eble within the recelving state: Provided, however, that if
at the time when a state seeks to retake & probationer or
parolee there should be pending ageinat him within the
receiving state any criminal charge, or he should be suspected
of having conmitted within such state a c¢criminal offense,

he shall not be retaken without the consent of the recelving
state until discharged from prosecution or from imprisonment
for such offense.

(4) That the duvly accredited officers of the sending
state will be permitted to transport prisoners being reteken
through any and all states partles to thils compact, without
interference.

(5) That the Governor of each state may designate an
officer who, acting jolntly with like officers of other
contracting states, if and when appointed, shall promulgate
such rules and regulations as may be deemed necessary to
more effectlively carry out the terms of this compact.

(6) That this compact shall become operative immediately
upon its execution by any state as between it and any other
state or states so executing. When executed 1t shall have
the full force and effect of law within such state, the form
of execution to be in accordance with the laws of the
executing state.

(7) That this compect shall continue in force and
remain binding upon each executing state until renounced by
i1t. The duties and obligations hereunder of a renouncing
astate shall continue as to perolees or probationers residing
therein at the time of withdrawal until retaken or finally
discharged by the sending state. Renunciation of this com-
pact shall be by the same authority which executed 1it, by
sending six months! notice in writing of its intention to
withdraw from the compact to the other states party hereto.

SECTION 2

If any section, sentence, subdivision or clause of this
act is for any reason held invelid or to be unconstitutional,
such declsion shell not affect the validity of the remaining
portions of this act,
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SECTION 3

Whereas an emergency exists for the immediate taking
effect of thils act, the same shall become effective 1mmediately

upon its passags.
SECTION 4

This act may be cited as the Uniform Act for Out-of-State
Parolee Supervision.



